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PREFACE. 



ON SOME UNSETTLED QUESTIONS OF PUBLIC LAW. 

It is only within the last few years that Public Law 
has found even a subordinate place in the studies of 
the English lawyer. Questions and principles which, 
from the time of Grotius, have been familiar to Conti- 
nental jurists, and which in our own country have 
been illustrated and applied in the judgments of Sir 
William Scott and the distinguished civilians who pre- 
ceded him, have been, until lately, except for purposes 
of a special practice, and occasionally to serve a poH- 
tical purpose, left unnoticed by, and almost unknown 
to, the student of our laws. Recently, however, some 
approach has been made to a systematic teaching, as of 
an integral part of legal education, of that body of law 
which governs the relations of independent commu- 
nities, both in peace and war ; and eflforts have been 
made, by the reduction of the maxims of this branch 
of jurisprudence to a system, to extend the knowledge 
and increase the influence of those principles of the 
Law of Nations — the jus inter gentes — by whose rules 
the international transactions of civilised States must 
at all times be governed. 
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One of the chief departments of International Law 
is that which treats of the maritime intercourse of 
nations in war and peace, and which decides upon the 
legal incidents to the position — one which is every day. 
acquiring increased importance — occupied by neutral 
countries in their relation to belligerent States. It is 
the object of the present work to examine into the 
principles which lie at the root of this important 
branch of jurisprudence, and to present them in a con- 
densed form to the student and practitioner. The 
book contains, the author believes, the results of the 
leading decisions of the Courts, and opinions of writers 
on the Law Maritime both in this coimtry and in the 
United States ; but authority for the different positions 
advanced have been sought for rather from decided 
cases than from any dicta of civilians, however eminent 
may be their position as writers on Public Law. For 
in proportion as Maritime Jurisprudence, and the Law 
of Nations generally, advances from the condition of 
comparative uncertainty, if not of positive error and 
false views of international obligations, in which 
Grotius found it, to a system of positive law more 
accurate, more comprehensive, and more capable of 
being reduced into practice, so will the decisions of 
those tribunals to which is entrusted the administration 
of this department of law possess a higher value than 
that accorded to the ordinances of States, or the 
opinions of jurists. The usage of nations and the 
authority of writers are indeed looked to as sources of 
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information to which respect must be always paid;^ 
but of fiar higher authority are those rules which have 
resulted from the actual decisions of Courts on such 
questions of Public Law as have been brought into 
actual controversy, and have been determined in ac- 
cordance with the understanding of nations, and the 
principles of an enlightened jurisprudence.^ 

It is to the recent Civil War between the United 
and Confederate States of America that much of the 
awakened interest in the study of International Law is 
to be ascribed. That struggle between two commu- 
nities, both so nearly aUied to our own country in lan- 
guage and manners, and which adopted in the main a 
legal system identical with our own, not only supphed 
illustrations of many of the questions with which the 
student of Public Law was already famihar, such as the 
Law of Contraband and of Blockade, but also gave 
prominence to, and so as to place in a fair way for 
ultimate settlement, other points on which, both as 
between this country and the United States, and as 
between both these powerful communities and the 
nations of Continental Europe, a conflict of law has 
with some tenacity been maintained. Examples of 
these questions are, for instance : the exact effect of a 
declaration ot war on the property of an enemy found 
in the country at the time ; the obligations entailed by 



' See per Lord Mansfield in 
Triquet v. Bath, 3 Burr. p. 1478. 

» The Floy Oyen, 1 Rob. p. 141. 
Kent's Com. i. p. 79. "On the 
law of nations^" said Lord Kings- 



down, "foreign decisions are en- 
titled to the same weight as those 
of the country in which the tribu- 
nal sits." The Aline and Fanny, 
10 Moore, P. C. C, p. 491. 
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a complete neutrality ; re-capture at sea ; what articles 
are contraband of war, and the celebrated question 
which formed the subject of discussion at the Congress 
of Paris in 1856 — ^the right of neutrals to send goods 
by the ship of a belligerent, or to carry the goods of 
a belligerent in their own neutral ships, questions ex- 
pressed by the celebrated formulas, "free ships free 
goods," and " enemy ships enemy goods." The law on 
these subjects stands in need of numerous amendments ; 
it is now in almost the same unsettled state as it was 
before the recent Civil War in America, and has re- 
ceived but sUght modification or expansion by any of 
the more recent decisions in the Courts of either coimtry 
on international questions. But the importance of an 
imderstanding on these points being arrived at by the 
two greatest maritime countries of the world, either 
by means of mutual concessions or by more enlarged 
views of the obligations attendant on a position of 
neutrality, is very great, and no apology will here be 
offered for drawing attention to one or two of the sub-' 
jects upon which a conflict of law, or at least a consi- 
derable misapprehension of the principle of Interna- 
tional Law, exists, and the settlement of which would 
not only tend to lessen occasions of differences, but aid 
in the extension and security of neutral rights. This 
conflict may, indeed, with greater fitness be termed one 
of political systems and usages of commerce than of 
laws ; for as between civil societies or States there does 
not exist that paramount judicial authority which is 
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necessary to determine the law and enforce its sanctions. 
All nations being, in theory at least, independent, and 
acknowledging no superior, any agreement into which 
they may enter with each other on questions of war or 
peace are Conventions rather than Laws. And hence, 
it may be here observed, arises the importance of esta- 
bhshing an accord on these large subjects as between 
governments. By this means existing systems of law 
would, in all probabihty, be moulded so as to incorpo- 
rate and give legal effect to whatever resolution might 
be arrived at with a view to the establishment of a 
code of International Law on a settled basis. 

I. One principal question on which the practice of 
Great Britain and the United States is at varianoe, and 
which requires to be reduced to rule founded on 
definite principles, is the obhgations incident to a true 
neutrality. The examination of this question has 
recently been pressed upon this country by the United 
States in the matter of the ship " Alabama," a cruiser 
belonging to the Confederate States ; and it involves 
certainly grave considerations and is of special impor- 
tance as affecting the private commerce both of neutral 
and beUigerent States. 

" Natural or perfect neutraUty," says Wheaton, " is 
that which every sovereign State has a right, indepen- 
dent of positive compact, to observe in respect to the 
wars in which other States may be engaged." ^ Tliis 
position, although one which under the modern Law of 

* Inter. Law, p. 697, ed. by Lawrence. 
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Nations every sovereign State lias an undoubted right 
to occupy, was an incident unknown to a state of war 
as understood* and practised by nations of antiquity. 
With them not to be a friend or ally was to be an 
enemy ; and as no intermediate relation was contem- 
plated as possible, no term to express such relation is 
to be found in the languages either of Greece or Home. 
When therefore Grotius ^ and Bynkershoek ^ came to 
treat of neutrality and the duties and obligations 
attaching to it, they and other jurists who wrote in the 
Latin language were obliged to invent terms more or 
less cumbrous, such as " medii," " non-hostes," " pacati," 
to express that attitude of independence and im- 
partiaUty which, unknown to Pagan nations, is now, 
under the beneficent influence of a revival of letters, a 
well recognised position in the view of the PubUc Law 
of Europe. 

Neutrality is of two kinds — natural or perfect, and 
imperfect or qualified, an imperfect neutrality being 
that which is modified by special compact or treaty 
stipulation. Listances of this latter kind are of frequent 
occurrence in the history of Europe ; the pennanent 
neutrality of Switzerland, which was guaranteed by the 
Congress of Vienna in 1815, of the city of Cracow 
with its territory, which was secured by the final act . 
of the same Congress, and the perpetual neutrality of 
Belgium, are examples of this kind of qualified or 
imperfect neutrahty.^ Other instances are supplied by 



' De Jure Belli, lib. iii. c 9. 
' Quest. Jur. Pub. lib. i. c. Q. 



» Wheaton's Hist, of Law of 
Nations, p. 562. Ibid. pp. 441-445. 
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those cases where an alhance Umited by treaty to 
certain purposes exists as between the neutral and one 
of the beUigerent States ; or when under a qualified 
neutrality arising out of antecedent treaty stipulations 
the armed vessels and prizes of one belligerent are 
admitted into the neutral ports, while those of the 
other are excluded. On the other hand, as between 
two countries with extensive commercial intercourse 
and rapid and frequent communication, a perfect 
neutrality in the event of one of them becoming in- 
volved in war is hardly perhaps to be looked for as 
practicable. " Neutral nations," says Wheaton, " cannot 
remain wholly unafiected by the existence of war 
between those communities with whom they continue 
to maintain their accustomed relations of friendship 
and commerce." ^ And it is to be observed that the 
increasing independence of private citizens — an inde- 
pendence which it has been the pohcy of modern inter- 
national law to recognise and extend — of any respon- 
sibihty attaching to them for the public acts of the 
States of which they are subjects, while on the one 
hand it is of service as aiding to maintain an under- 
current of commercial and pacific intercourse at the 
same time that the communities with which they carry 
on such intercourse are avowedly at war, is on the 
other hand open to this objection amongst others, that 
advantage is taken of the protection thus thrown 
around, and the stimulus given to private commerce, 

* Inter, Law, p. 697. Ed. by Lawrence. 

a 
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to engage in transactions of a questionable cliaracter, 
which may tend to compromise the neutrality of the 
Government of which they are subjects. It is plain 
that if private persons, who have extensive dealings 
in any one commodity which although not perhaps 
notoriously contraband yet is of admitted use in war, 
and in which one of the belligerents is notoriously 
deficient, are permitted so fiu* to dissociate themselves 
from the Government as to carry on this trade un- 
checked, the ostensible neutrality of a State would 
become Uttle else than a shadow in the face of the aid 
then given privately to one of the belligerents. Under 
such a state of facts the character of neutrality assumed 
by the nation whose subjects so conduct themselves 
would simply disappear, and she would present the 
not very consistent attitude of an ostensible impartiality 
and standing aloof on the part of the governing power, 
at the same time that her citizens were directly taking 
part in the war, with probably all the vigour which a 
state of hostiUties might impart to commercial specu- 
lation, in creating a demand for articles — other than 
those avowedly contraband — for which there is no use, 
or but slight use, in times of peace. 

Some such charge as this, of mere surface neutrality, 
as it may be called, is brought against the English by 
the American people in the matter of the Confederate 
gun-boat No. 290, commonly known as the " Alabama." 
And the charge is maintained with an unanimity of 
opinion which, in a people always remarkable for the 
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ability with which they have at all times investigated 
international questions, and the obedience they have 
rendered to PubUc Law, is not a little striking, and is 
a proof of the hold which this opinion has taken of the 
national mind. Certainly to ordinary persons, and 
placing a common-sense construction on the implied 
contract which arises out of a position of neutrality, 
the distinction may seem a thin one between a Govern- 
ment avowing itself neutral as a matter of policy, and 
at the same time letting loose as against one of the 
contending parties, and in favour of the other, the great 
advantage resulting from the mechanical power or the 
mercantile enterprise of certain classes of its subjects. 
And although such conduct may not be in contradic- 
tion of any formal doctrine of the Law of Nations as 
it may be found in the decisions of courts or the writ- 
ings of civilians, yet it does not follow that the large 
principles which lie at the root of all international 
dealings should not be applied to the solution of a 
difficulty which may fairly be regarded as a cassis 
omissics in Public Law. 

The case of the " Alabama " is stated by American 
writers thus : — She was not, they say, built, equipped, 
or despatched from a neutral port to sail as contraband 
merchandise, subject to the chances of capture and of 
a market in a foreign port. On the contrary, she 
shipped a crew of fighting men in the neutral country, 
and, sailing thence, took in her armament by the pre- 
vious skilful disposition of her builders in other neutral 

a 2 
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territory. She went nowhere for a sale. She was 
bargained for, bought, and sold before she left the 
market. Her builders took no risk of a market, neither 
of seizure nor of confiscation as contraband. Briefly, 
she had not a trait of mercantile adventure or of com- 
mercial character or risk about her, beyond the naked 
fact that her building and equipping were paid for, and 
doubtless handsomely. She was warlike and hostile 
from the beginning. The contract was to make her 
such. Her commission as a Confederate war vessel 
was on board of her at Liverpool.^ 

These acts are charged against the British Govern- 
ment, as being not only a violation of the Law of 
Nations, but of her own Foreign Enlistments' Act ; 
and, these stated, the position which the Americans 
have taken up on this question is not hastily to be 
attacked. That they have on their side the support of 
writers of admitted authority on the Law of Nations 
will appear, not only from the actual language of the 
following extracts from Bynkershoek and Vattel, but 
from the inferences which appear fairly deducible from 
the passages from these writers which we shall pro- 
ceed to quote. Bynkershoek, writing a.d. 1737, in 
commenting on a passage of Grotius, states it to be 
the duty of neutrals to be every way careful not to 
interpose in the war, and to render equal and exact 
justice to both belligerents. And the meaning of " not 
interposing in the war " he explains to be, that they 

* From the North American Review. 
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should not prefer one party to the other, as by such a 
course only can they properly discharge the duties of 
neutrality. The justice or injustice of the war is a 
question with which the neutral has nothing to do. It 
is not for liim to sit as judge between his friends who 
are at war with each other, and to grant or to deny 
more or less to the one or the other as he thinks that 
their cause is more or less just or unjust. " If I am a 
neutral / ought not to he vseful to the one in order that 
I may hurt the other'' ^ " Therefore," he proceeds to 
say, "if we consider each of two belligerent parties 
simply as a friend, we may carry on commerce with 
him, and send to him all articles of merchandise in- 
discriminately ; but if we consider each of them to be 
the enemy of a friend, we must exclude from our com- 
merce all those articles from which damage may result 
to a friend who is engaged in war." To a similar effect 
is the opinion of Vattel, who indeed is even more ex- 
phcit in the statement of his views as to the positi^^n 



* '' Horuin officium est omni modo 
cavere, ne se in beUo interponant, 
et his quam illis partibus sint vel 
sequiores, vel iniquiores .... Bello 
86 non interponant, hoc est in causa 
belli alterum alteri ne praeferant, et 
eo solo recte defimguntur qui neu- 

trarum partium sunt Si recte 

judico, belli justitia vel injustitia 
nihil quicquam pertinet ad commu- 
nem amicum : ejus non est, inter 
utrumque^amicum, sibi invicem hos- 
tem, sedere judicem, et ex causa 
sequiore vel iniquiore huic illive plus 
nainusve tribuere, vel negare. Si 



medius sim, aUeri non possum prod-' 
esse, ut alteri noceam." Quaest. 
Juris. Pub. lib. i. c. 9. And again : 
" Non licet igitur alterutri advehere 
ex quibus in bello gerendo opus est, 
ut sunt tormenta, arma^ et quoi-um 
prsecipuus in bello usus^ milites . . . 
optimo jure interdictum est ne 
quid eorum hostibus subministre- 
mus, quia his rebus ipsi quodammodo 
videremur amicis nostris bellum 
facere.'* Ibid, and see Grotius, De 
Jure Belli et Pacis, lib. iii. c. 17, 
§1,3. 
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which a neutral Power should properly occupy. " The 
impartiality," lie says, " which a neutral nation ought to 
observe between the belligerent parties consists of two 
points. 1. To give no assistance when there is no previous 
stipulation to give it ; nor voluntarily to fiimish troops, 
arms, ammunition, or anything of direct use in war." 
" I do not say," he goes on to explain, " to give assist- 
ance equally, but to give no assistance ; for it would be 
absurd that a State should at the same time assist two 
enemies. And, besides, it would be impossible to do 
so with equality ; the same things, the hke number of 
troops, the hke quantity of arms, of munitions, &c., fur- 
nished under different circumstances, are no longer 
equivalent succours. 2. In whatever does not relate 
to the war, the neutral must not refuse to one of the 
parties, merely because he is at war with the other, 
what he grants to that other." ^ Of the same opinion 
is Wolff, who, in discussing the right which every 
nation has of abstaining from taking part in a war 
which has broken out between other nations, proceeds 
to say that neutral nations are bound to perform to- 
wards each of the belligerents the same good offices 
w^hich, under the Law of Nations, they are bound to 
perform in time of peace, miless when, under treaty 
stipulations, there is an express convention entered into 
with one of the contending parties to perform or ab- 
stain from performing certain good offices, in which 
case they are bound to perform or abstain from per- 

' Droit des Gens, liv. iii. c. 7, J 104. 
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forming such good offices equally to both belligerents. 
And Martens, in considering the duties of perfect neu- 
trahty, states that it consists — 1. In abstaining from all 
participation in the war ; and 2. In behaving with perfect 
impartiality in respect to everything which may be use- 
ful or necessary to the belligerents in respect of the 
war, either by granting or refusing to the one party 
what we have granted or refused to the other, or at 
least by continuing the same behaviour which we have 
maintained in time of peace.^ 

Those writers whose opinions are here given are. not, 
it should be observed, distinguished among civiUans for 
either extending or confining the rights and duties of 
neutral relatively to beUigerent States, They seem to 
consider the question of PubUc Law, which they have 
undertaken to examine, in the light in which, as they 
conceive, all international subjects should be investi- 
gated, having regard to that system of public morality 
and good faith and general usage among nations to 
which all vexed questions can be reduced. This appeal 
to general usage is a consequence of that theoretical 
equality which exists between all sovereign States, no 
matter in fact what difierence there may be in their 
actual strength or the weight which they may possess 
in international transactions. The differences that arise 
on questions of right, between political bodies thus on 
a footing of independence, are to be adjusted on that 
basis of equality and reciprocity which are fundamental 

* Precis du Droit des Gens, lib. viii. c. 7, § 306, 307. 
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conditions in measuring the remedies for international 
wrong ;^ and the more poAwrful any State may be in fact, 
the more she ought to allow this principle of reciprocity 
to influence her dealings with other nations, inasmuch 
as thus only would be built up and maintained that 
system of public law and justice by whi(*Ji all commu- 
nities, the less guilty with the gi-eater, are ahke obliged. 
And when any point of difficulty does arise it seems 
less preferable to cast about for technical reasons 
applicable to municipal enactments — such as the 
Foreign Enlistment Act, for instance — than at once to 
acknowledge the imphed engagement that rests on all 
communities to treat such cases upon the broader 
ground of international comity. Now the claims brought 
against the British Government by the Government of 
the United States in the matter of the ship " Alabama " 
may be summed up briefly thus : that England, forget- 
ful or not observant of these principles of the law of 
nations, did not maintain a true neutrality — a true 
neutrality, that is to say, having regard to the prin- 
ciple of reciprocity, of doing as she would be done by. 
And when the equipment of the vessel itself is con- 
sidered ; that in her very form and construction she was 
hostile ; that she needed hardly any further munition 
than that which her own frame supplied to make her 
formidable to pacific merchandise ; that of her it might 
be said in an almost literal sense of the poet's words, 
" She walked the waters as a thing of life ; " 



' Vattel, Droit des Gens, lib. ii. c. 17, § 323. 
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and that no attempt was made on the part of her builders 
to disguise what indeed was most apparent, that she 
was intended as a vessel of war, — the conclusion seems 
forced upon us, that England, in the matter of this 
vessel chiefly, was oblivious of those duties which lay 
at the root of a real and genuine neutrahty, and does 
owe to her powerful neighbour some acknowledgment, 
if not more substantial reparation, for the injuries which 
the property of peaceful citizens have sustained from 
such forgetfiilness. When, moreover, to this is added 
that even if the case is looked at as one of injfringement 
of the provisions of a particular municipal law — the 
Foreign Enlistment Act — there can be no question but 
that a colourable evasion of the Act had been com- 
mitted and was unpunished, it becomes clear that the 
Federal Government had most serious grounds for 
their remonstrance. And that this Act was so evaded 
is plain from Lord Eussell's own acknowledgment ; for, 
writing to the American Minister on the subject, he 
says, " With reference to your observation with regard 
to the infringement of the Enlistment Act, I have to 
remark that it is true the Foreign Enlistment Act, or 
any other Act for the same purpose, can be evaded by 
very subtle contrivances ; but Her Majesty cannot on 
that account go beyond the letter of the existing law'' ^ 
The obligation of a true neutrality therefore remains 
still so far unsettled as to be one of the chief points — 
perhaps in its ultimate results on the interests of man- 

' Par. Papers, relating to Foreign Affairs, 1862, pp. 36, 66, 186. 
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kind the chiefest point — on which a conflict of law exists 
as between England and America ; although indeed 
that conflict may be more accurately termed one of 
policy than of law. An attitude of complete neutrality 
is in truth somewhat strange to EngUsh people ; and 
the obUgations incident to such a position have not 
much occupied the attention of her courts or jurists. 
Eather have they been engaged — and good service 
have their labours rendered to the cause of public law 
and justice — in investigating and reducing to principle 
the rights and duties of belhgerents, and the relations 
that grow out of a state of war. America has, on the 
contrary, shown herself more familiar with the rights 
and duties of neutral States ; a subject which, very 
briefly treated of by Grotius, — " In re vero dubid,'' he 
observes, " cequos se prcebere utrisque, in permittendo 
transitu J in commeatu prcehendo legionibus^ in obsessis 
non sublevandis^*' (De Jure Belli et Pacis, lib. III. c. 17, 
§ 1, 3,) assumed, for the first time, importance in the 
writings and opinions of the publicists of the eighteenth 
century. It has, however, as Dr. Twiss has pointed 
out,^ been reserved for the judges of the Supreme Court 
of the United States during the early part of the nine- 
teenth century, to give the fullest and clearest exposi- 
tion of the rights of neutral nations ; as the attitude of 
neutrality which the United States maintained during 
the greater portion of the time when Europe was 
arrayed in arras against the military genius of the First 

» Law of Nations : Time of War, p. 426. 
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Napoleon, required that her judges should expound the 
rights and duties of neutrals on numerous occasions 
when her courts were called upon to vindicate the 
sovereign rights of the United States against the 
cruisers of the belligerent Powers, And it is important 
to observe the principles which were appealed to by 
the American Government under the Presidency of 
Washington, and the Secretaryship of Jefferson, through- 
out the long war which commenced in 1793, when its 
neutrality was attempted to be violated by arming and 
equipping vessels and enhsting men within the ports of 
the United States by the respective belligerent Powers 
to cruise against each other. The authority of writers 
on Public Law, of Wolfius and Vattel were appealed to 
in order to show that the usage and practice of nations 
justified the United States in prohibiting all the beUi- 
gerents from equipping, arming, and manning vessels 
of war in her ports ; and this duty of prohibition was 
exercised by them with temper and moderation. But 
not satisfied with a justification of their conduct, which 
rested on the mere dicta of writers, however eminent, 
or on the stipulation contained in particular treaties, the 
then Government of the United States proceeded, in a 
very remarkable State paper, to refer for defence of its 
proceedings to the law of nature itself Without appeal- 
ing to treaties, observed Mr. Jefferson, writing in 1793, 
the United States were at peace with the belligerents 
by the law of nature ; for by the natural law man is 
at peace with man till some aggression is committed 
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which by the same law authorizes one to destroy 
another as his enemy. For the citizens of the United 
States, then, to commit murders and depredations on 
the members of other nations, or to combine to do it, 
appeared to the American Government as much against 
the law of the land as to murder or rob, or to combine 
to murder or rob, their own citizens ; and as much to 
require punishment if done within their limits, where 
they had a territorial jurisdiction, or on the high seas, 
where they had a personal jurisdiction : that is to say, 
one which reached their own citizens only, this being 
an approximate part of each nation, on an element 
where each has common jurisdiction.^ 

It remains, when occasion again presents itself or is 
forced upon us for discussing this interesting question, 
to treat it in a larger spirit, on higher principles of 
international morality, and by the test of what we may 
term the ethics of Public Law. It is understood that 
the Government of this country are not unwilling to 
enter on a more conciliatory policy, with the object 
not only of redressing the injuries inflicted on private 
persons and property, but of . enlarging the incomplete 
idea of the obligations of a true neutrahty which 
throughout the transactions connected with the recent 
Civil War in America, the British Government seem to 
have held. And the following points are suggested, as 
containing the forms of a solution of the difficulty. 

' Mr. Jefierson's letter to M. State Papers, L p. 155. Kent. Com. 
Genet, June 17, 1793. American i i. p. 123, 6th ed. 
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1. The more careful observance of the principle of 
reciprocity, and the usage of nations ; and acting in a 
larger spirit on the maxim of good faith, rather than 
on a strict construction of mimicipal enactments, such 
as, for example, the Foreign Enlistment Act. 

2. Without imposing undue restrictions on the 
freedom of individual merchants, or the enterprise of 
private citizens, to make the Government so far asso- 
ciated with and responsible for their acts, as to obUge 
it to interfere when the transactions of such persons 
pass the limits of fair trade, and endanger the national 
neutrality. And, as collateral to these, 

3. To adopt the principle proposed and rejected at 
the Conference of Paris, that all private property at sea 
should be respected and exempt from seizure and 
confiscation, except it be taken in the act of breaking 
a blockade, or consists of articles notoriously contra- 
band of war. 

n. Another instance cited by American authorities 
as one on which a conflict of law exists is the effect 
of a declaration of war upon the property of an enemy 
found within the confines, or the maritime jurisdiction, 
of the country so commencing hostiUties. This case 
is one which fi:om ancient times has been governed by 
what is knoAvn as the Eule of Reciprocity ; ^ and it is 
at present the complaint of American jurists and 
statesmen when treating of this subject that the ancient 

» The Santa Cruz, 1 Rob. Rep. p. 49. 
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law of England," at least in cases of droits of Ad- 
miralty, has surpassed in liberality its modern practice. 
Formerly, not only in cases of re-capture, but in other 
cases of Maritime Law, it was the constant practice of 
England to condemn property seized before the war 
if the enemy condemned, and to restore if the enemy 
restored. In recent maritime wars, however, these 
writers assert, it has been the constant usage to seize 
and condemn as droits of Admiralty the property of 
an enemy found in its ports at the commencement of 
war, without, as they allege, any attention being given 
to the corresponding conduct of the enemy in that 
respect. And the statement of the law as contained in 
one of the most remarkable judgments of Sir W. Scott 
is cited in support of the older, and as against what is 
stated to be the more modern and more severe usage 
of this country. " It is," he says, " a principle sanctioned 
by that great foundation of the law of England, Magna 
Charta itself, which prescribes that at the commence- 
ment of a war the enemy's merchants shall be kept 
and treated as our own merchants are kept and treated 
in their country." ^ And in a report made by eminent 
civilians in the year 1753 on certain questions of 
public law submitted for their opinion, the same prin- 
ciple is there stated. " French ships and effects wrong- 
fully taken, after the Spanish war and before the 
French war, have during the heat of the war with 
France^ and since, been restored by sentence of Your 

^ The Santa Cruz, 1 Rob. Rep. p. 64. 
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Majesty's Courts to the French owners. No such ships 
or effects ever were attempted to be confiscated here 
as enemy's property during the war ; because had it 
not been for the wrong first done their effects would 
not have been within Your Majesty's dominions." 

Such was the rule that guided the procedure of the 
English Courts at the commencement of the present 
century. Doubtless the great intellect of the distin- 
guished judge, Sir W. Scott, who then presided in 
Admiralty causes, contributed not a little to extend the 
operation of, and give prominence to, the principle of 
PubUc Law which took its place, the result of a more 
aggressive policy, and one not well calculated to avert 
international disputes. Since his time, accordingly, and 
down to the commencement of the war with Eussia in 
1854, a stricter and less generous practice was en- 
forced, and it became the constant usage, as has been 
stated, to condemn as droits of Admiralty the property 
of the enemy found in English ports at the breaking 
out of war, without regard being had to what was done 
by the other belligerent. The embargo thus laid on 
enemy property afloat within the ports of a belligerent 
was justified by an appeal to the technical distinction 
which, under the Law of Nations, was considered to 
exist between water-home property^ whether in creeks 
or rivers, or accessible to tidal waters, which might, it 
was held, be proceeded against as prize, under the ex- 
clusive jurisdiction of the Admiralty : and property on 
shore ^ which is subject to the Municipal Law of a State, 
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and with respect to which the question of prize or no 
prize could be raised. " All vessels," said Sir W. Scott 
in a celebrated case, " detained in port, and found there 
at the breaking out of hostilities, are condemned, jure 
coroncBj to the king ; and all coming in after hostilities, 
not voluntarily by revolt, but ignorant of the war^ are 
condemned as droits of Admiralty. This rule, both in 
its import and application, has been adopted, it is con- 
sidered, only in case of vessels and their cargoes found 
in the ports of Great Britain. There can be no reason 
for their appUcation in this country to property found 
on land, or to property, although water-borne, yet in the 
same situation in reason and in fact as if found hterally 
on land." (2 Eob. Eep. case of the Dutch ships.) 

This distinction, as thus stated, however artificial 
and refined it may seem, was not peculiar to Enghsh 
jurists, but had its advocates among American lawyers 
also; one of the most distinguished of these, Mr. 
Justice Story, in discussing the right of confiscating 
enemy property, distinguishes between property which 
may be water-borne and property which was on land ; 
and he was inclined to hold that whilst the former 
might be held to come as prize within the Admiralty 
jurisdiction, the latter, if liable to seizure and condem- 
nation at all in the courts of the belligerent Power, 
would have to be proceeded against in the manner 
apphcable to municipal confiscations.^ The one species 
of property on land was regarded as peculiarly within 

* Brown v. United States, 8 Cranch, p. 139. 
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the protection and subject to the exclusive control of 
the Sovereign on whose territories it was found ; the 
other, property afloat within the flux or reflux of the 
tide, was within the convenient jurisdiction which all 
nations exercise on vessels and cargoes so situated. 
This classification of enemy property, artificial as it 
doubtless is, rests nevertheless on high antiquity, and 
its maintenance, although very questionable as a matter 
of policy, as being opposed to the good faith which 
lies at the root of an enlarged commercial intercourse 
between nations, has still been recognised by all mari- 
time countries as a legitimate incident to a state of 
war. 

One of the most remarkable examples of the im- 
mimity enjoyed by enemies' property on shore from 
confiscation on the breaking out of hostilities, is that 
of public debts due fi:om one country to the subjects 
of a belligerent State. These, it has been the almost 
uniform language as well of jurists as of Courts, were 
exempt firom the exercise of that summum jus of war, 
seizure and condemnation as prize. This exemption is 
one of the most gratifying incidents in connection with 
modem warfare. For a lengthened period in the 
history of Europe, fi:om the year 1667, seventy years 
before the publication of the remarkable work of 
Bynkershoek on Public Law, no precedent, with one 
exception, has been found for the right of confiscating 
this species of property. That exception is to be found 
in the case of the Silesian loan in 1753 ; and it is re- 

b 
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markable as having produced that celebrated argument 
of the English civilians against the reprisals made by 
the King of Prussia, which deserves notice as one of 
the most lucid expositions of the Law of Nations on 
the subject.^ " It would not," they said, " be easy to 
find an instance where a prince had thought fit to make 
reprisals upon a debt due from himself to private men. 
There is a confidence that this will not be done. A 
private man lends money to a prince upon an engage- 
ment of honour, because a prince cannot be com- 
pelled, like other men, by a Court of Justice. So 
scrupulously did England and France adhere to their 
public faith that even during the war (the war ter- 
minated by the peace of Aix-la-Chapelle) they suf- 
fered no inquiry to be made whether any part of the 
public debt was due to the subjects of the enemy, 
though it is certain many English had money in the 
French funds, and many French had money in ours." 
And Vattel, although admitting that in theory war 
gives to an enemy the same right over debts and things 
in action as over other property, yet in observing that 
everywhere in case of war funds confided to the public 
are exempt from seizure and confiscation, an immunity 
which he places on the advantage and safety of 
commerce, thus explains the rieason : " In reprisals," he 
says, " the property of subjects is seized as well as that 
belonging to the Sovereign or State. Everything 

^ Vattel terms the report, " Un ' quieii calLs it, " Une r^ponse sans 
excellent morceaude droit des gens," repli|iie," CEuvres, torn. vi. p. 445. 
liv. ii. c. 7, § 34; and Montes- 
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which belongs to the nation is liable to reprisals as 
soon as it can be seized, provided it be not a deposit 
confided to the public faith ; this deposit being found in 
our hands only on account of that confidence which 
the proprietor has reposed in our good faith ought to 
be respected, such is the usage in France, in England, 
and elsewhere in respect to money placed by foreigners 
in the public funds." And again: "The Sovereign 
declaring war can neither detain those subjects of the 
enemy who were within his dominions at the time of 
the declaration, iior their effects. They came into the 
country on the public faith, by permitting them to 
enter his territories and continue there he has tacitly 
promised them liberty and perfect security for their 
return. He ought then to allow them a reasonable 
time to return with their effects ; and if they remain 
beyond the time fixed, he may treat them as enemies, 
but only as enemies disarmed." ^ 

This case of Public Debts has been selected as an 
illustration of the strict exercise of belligerent rights 
being restrained by the opinion and controlled by the 
usage of nations, not only on account of the magnitude 
of the interests involved, but because of the all but 
unanimous opinion of writers on Public Law, and the 
dicta of Courts of Justice when engaged in examining 
the principles on which, in the view of International 
Jurisprudence, the stability of such engagements rests. 

* Vattel, Droit des Gens, liv. ii. c. 18, § 344 ; liv. iii. c. 4, § 63, c. 6, 
S 73-77. 

b2 
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They may in brief be described as implied contracts of 
the highest kind, and, as lawyers would express it, 
ubernmcB Jidei. Reciprocal good faith as between 
nations, neutral or belligerents, and a keen sense of what 
is for their ultimate advantage, supplies the place of 
the sanction attached under Municipal Law to the 
violation of positive enactments. And as it is with 
property of the kind we have mentioned, so it is with 
persons. The natural Law of Nations, in its strict 
construction, does not, in so many words, forbid a 
Sovereign to use force against the subjects of his enemy 
wherever they may be found ; yet the usage of war as 
established among civilised nations restricts the ex- 
ercise of this right in regard to those subjects who 
cannot be regarded personally as having taken any 
part in the offence which has given rise to war, nor as 
taking any share in hostilities.^ Accordingly, it is very 
rare that any measures of security are employed against 
such persons, beyond what the necessities of war re- 
quire in order to prevent an augmentation arising 
therefrom, to the active force of the enemy. To impose 
undue restraints on their personal Kberty would be 
regarded by other nations as invidious in the extreme, 
and an unjustifiable departure from that milder prac- 
tice of modern warfare to which every belligerent 
Power is now under an obligation to render obedience. 
Property, therefore, whether corporeal or incorporeal, 
other than maritime, and the persons of enemy sub- 

1 Kluber, § 246, 247. Cited Twiss, Law of Nations, pp. 98, 99. 
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jects found within the territories, that is, on the soil of 
an enemy State, are not, under the modem rule of in- 
ternational usage, liable, on commencement of hosti- 
lities, to confiscation or imprisonment. And on one 
occasion recently an attempt on the part of the so- 
called Government of the Confederate States of America 
to confiscate property of whatever nation, except public 
stocks and securities, held by an alien enemy, was re- 
marked upon by the British Government in terms of de- 
served reprobation.^ But the rule is one that rests on 
good faith alone for its observance. It may indeed be 
secured by formal treaty stipulations, and it would then 
have the efiect of positive law as between the con- 
tracting Powers; but in the absence of any such 
provision, it is, although well-established, yet not in- 
flexible. " The rule," said a great American lawyer, 
" like other precepts of morality, of humanity, and even 
of wisdom, is addressed to the judgment of the Sove- 
reign — it is a guide which he follows or abandons at 
his will; and although it carmot be' disregarded by 
him without obloquy, yet it may be disregarded. It 
is not an immutable rule of law, but depends on 
political considerations, which may continually vary."^ 
This sketch of the public Law of Nations on this 
subject suggests the question, whether there is on 
principle any reason why the Maritime Law of 
England should be with respect to one isolated class of 



* Parliamentary Papers, 1862. 
Correspondence respecting the cbU 
war in the United States, p. 108. 



^ Mr. Justice Marshall, Brown 
V, United States, 8 Cranch, p. 110. 
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property, namely, enemy's vessels or cargoes in ports 
or tidal waters, more severe than was as we have seen 
its own ancient practice based on the principle of 
reciprocity, or its present interpretation of the law as 
affecting enemy's property other than maritime, or as 
r^ards the person of an enemy's subject resident 
within its territory? Is the maintenance of the 
distinction reconcilable with that chief maxim of 
reciprocity and good faith on which, as we have seen, 
the whole superstructure of International Maritime 
Law may be made to rest? It is indeed true that 
England has on one recent occasion relaxed the 
strictness of her practice, when, in conjunction with 
France at the commencement of the late war with 
Bussia, she enlarged the period for which enemy's 
vessels within Her Majesty's dominions, or which 
should be met at sea by any British cruiser, should be 
exempt from the legitimate consequences of a declara- 
tion of war, and should be allowed to pursue their 
voyage, or to clear out of port unmolested. By an 
Order in Council of March 29, 1854, it was directed 
that " Eussian merchant vessels in any port or places 
within Her Majesty's dominions should be allowed six 
weeks for loading their cargoes and departing from 
such ports or places ; and further, should not be 
molested if met at sea by any British cruiser. A 
similar indulgence was awarded by the Emperor of 
the French, while the Emperor of Eussia in his turn 
reciprocated the treatment which his subjects had met 
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with in British and French ports, by granting a like 
period of exemption from capture and confiscation to 
English and French merchants trading in the ports of 
the Eussian Empire. And doubtless the mutual con- 
cessions displayed on this occasion served to mark an 
epoch in the conduct of belligerents towards each 
other, and to create a precedent which it is to be 
hoped will be followed in any future outbreak of 
hostilities. The mutual forbearance also displayed on 
this occasion was not the result of any stipulations con- 
tained in the Treaties of Commerce that existed 
between the countries of England, France and Eussia 
respectively, inasmuch as those treaties contemplated 
only a state of peace, but was based on the prompt- 
ings of good feith as between the belligerents. Still the 
principle of law upon which these concessions for the 
time broke in remains in force, and it would still be 
administered in our Courts as part of the Maritime 
Law of Nations, and on the breaking out of hostilities 
an embargo would probably again be laid by the 
Sovereign on enemy's vessels in British ports in the 
exercise of an admitted prerogative of the Crown. 
There is at least no security other than that of an 
enlightened policy that this would not be done, and it 
is further to be observed that the Eussian War was 
commenced, not for the redress of actual injuries which 
the subjects of England or France had received at the 
hands of the Emperor of Eussia, but for the defence 
of the territories of their ally, the Ottoman Porte, and 
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generally for the preservation of the balance of power 
in Europe. The war therefore was not, properly speak- 
ing, one in which reprisals against the property of 
belligerent subjects would imder the Law of Nations 
have been admissible before the actual commencement 
of hostiUties, and constitutes no precedent as bearing 
on cases when there has been a denial of redress for 
injuries received, and where the subjects of the State 
so inflicting injury render themselves liable to the 
seizure and confiscation of their property as an in- 
demnification before the declaration of Avar.^ At all 
events the state of the law remains as we have 
described it ; and we present to other nations, and to 
their subjects engaged in the peaceful transactions of 
commerce, no legislative security — that is, no security 
upon which confident reliance can be placed, as being 
independent of the fluctuating pohcy of administrations, 
— that their property which had come within enemy's 
jurisdiction on the faith of a difierent state of political 
relations would not be subject to condemnation as 
lawful prize of war immediately on hostilities being 
declared.^ 

Now this is one of the points on which the public 
Maritime Law of Nations, as understood and administered 
in the American Courts, differs from ours. They have 
in their practice avoided what an English writer has 
described as the " subtlety in the distinction between 

* Twiss, Law of Nations, p. 118. 

*'* Manning : Com. on Law of Nations, p. 127. 
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the virtual and actual declaration of hostilities, and in 
the device of giving to the actual declaration a retro- 
spective efficacy in order to cover the defect of the vir- 
tual declaration previously implied,"^ It has been 
solemnly decided by the highest judicial authority in 
the United States, on the occasion of the war with Great 
Britain which commenced in 1812, that enemy's pro- 
perty found within the territory of the United States on 
the declaration of war could not be seized and con- 
demned as prize of war without some legislative act 
expressly authorising its confiscation ; and fiirther, that 
the Act of Congress declaring war was not such an act 
That declaration moreover did not by its own operation 
so vest the property of the enemy in the Government 
as to support judicial proceeding for its seizure and 
confiscation ; it vested only a right to confiscate, the 
assertion of which depended only on the will of the 
sovereign power, that is, the national will. The cele- 
brated case in which the law was so decided, whether 
we regard the magnitude of the interests at stake, the 
importance of the decision itself, or the language in 
which that decision was conveyed by the distinguished 
persons who presided, is one of the most important and 
interesting to the student of pubhc law.^ The principles 
to which it gave legal sanction were in brief these : 
first, that an express Act of Congress, and not merely 
the Act declaring war, was necessary in order to the 



* Chitty, Law of Nations, c. 3, 
p. 80. 

* It is the case of Brown v. 



United States, 8 Granch^ Bep. 
pp. 123-129. 
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seizure and confiscation of enemy's property; and, 
secondly, that as to all descriptions of enemy's property, 
whether it be in the shape of debts, moveable property 
on shore, or property afloat in tidal waters, one and 
the same rule should alike prevail. The practice, so 
imiversally as we have seen adopted, of forbearing to 
seize and confiscate debts and credits, a principle of 
universal acceptation, was sufficient in the opinion of 
the Court to establish the proposition that the effect of 
war was not an absolute confiscation of this species of 
property, but merely gave a right to confiscate ; and 
that between debts contracted under the faith of law, 
and property acquired in the course of trade on the 
&ith of the same law, reason drew no distinction what- 
soever. 

The constitution of the United States, therefore, has 
not treated this grave question as one to be determined 
merely by the constructive effect of a declaration of 
war, it has not left the matter to the discretion of the 
Government, but has fenced round the immunity 
claimed for enemy's property with legislative enact- 
ments directed ad hoc. The Supreme Court has decided 
that the enquiry which it is proper to make on the 
breaking out of war is this, whether enemy's property 
vests in the Sovereign by the mere declaration of war, 
or remains merely subject to the right of confiscation, 
the exercise of which depends on the national will as 
expressed by the Legislature ; and the rule which applies 
to one case, so far as respects the operation of a decla- 
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ration of war on the thing itself, must apply to all 
others over which was given an equal right. The 
right of the Sovereign to confiscate debts, being pre- 
cisely the same with the right to confiscate other pro- 
perty found in the country, the operation of a declara- 
tion of war on debts, and on other property found 
within the coimtry, must be the same. 

Thus the modern rule in view of this exposition of 
the law would appear to be, that tangible property of 
whatever kind belonging to an enemy, and found in 
the. coimtry at the commencement of war, ought not to 
be immediately confiscated; a rule which appears to 
be totally incompatible with the theory that war does 
of itself vest the property in the belligerent Govern- 
ment. The power to bring about this result rests with 
the Legislature alone ; and until the Legislature had by 
express enactment ad hoc declared its will that the 
property of an enemy within the territory of the United 
States at the time of declaration of war be confiscated, 
it continued to remain the property of the original 
owner. 

On this important question, therefore, upon which a 
conflict of opinion exists between the authorities on 
matters of International Law in this country and the 
United States, it is difficult to avoid the conclusion that 
the American Courts and jurists are in advance of those 
in England, not only as being more consistent in their 
exposition of the law of nations on the point, but 
also in the protection which is thus thrown around the 
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property of private persons, and in the comparative 
security given to commercial relations even in the midst 
of a state of war.^ 

m. One other point remains to be noticed in the 
kw of contraband which grew out of the American 
War, and which for the first time received judicial inter- 
pretation in this country — ^the doctrine, namely, that a 
contract between two subjects of a neutral State to 
export contraband of war to a beUigerent, although ac- 
cording to the Law of Nations subjecting the ship and 
cargo to the risk of capture, is not an offence against 
the municipal law of the neutral State. This position, 
which may now be regarded as having taken its place 
amongst the settled principles of Public Law, had re- 
ceived much consideration in America, where the 
decisions of the Supreme Court in the few cases in 
which the point directly arose were at one in their 
recognition of the principle, that such contracts were 
perfectly open to the subjects of a neutral Government 
to undertake, that is, where not illegal in the sense of 
being contrary to the municipal law of the country, and 
subject merely to the right of seizure in transitu of the 
ship and cargo, on the part of the belligerent. To use 
the language of a distinguished American Judge, "There 
is nothing in our laws or in the laws of nations that 
prohibits our citizens from sending armed vessels as 



^ See also the opinion of M. Hau- 
tefeuille on this question. Droits 
des Nations Neutres^ tit. xiii. c. 1, 



§ 2 ; torn. iv. p. 267 j torn. iii. pp. 
278-281, 2— edit. 
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well as munitions of war to foreign ports for sale. It 
is a commercial adventure which no nation is boimd 
to prohibit, and which only exposes the persons en- 
gaged in it to the penalty of confiscation ; " ^ and this 
is a correct representation of the present state of the 
law of England on this subject.^ Eminent writers in 
the United States have confirmed the doctrine, in 
support of which may also be cited a remarkable pas- 
sage in Vattel,^ and which, indeed, may be said to have 
on its side all the weight both of reason and authority. 
For were the acts of the Sovereign so identified with 
those of the subject as that the avowed neutrahty of the 
former should have effect in curtailing the freedom of 
commerce which the latter enjoys, in the large ma- 
jority of cases the inequality of the incidence of the 
prohibition on the position of the beUigerents respec- 
tively would, in fact, amount to lending one of the 
parties indirect aid in enforcing the rights of war as 
against his adversary. Let, for instance, the contract 
be to supply a blockaded port with provisions or muni- 
tions of war. If the Law of Nations, which it is admitted 
visited such a contract with certain penalties, was, as 
has been sometimes argued it should be, incorporated 
with, and made part of, the municipal law of the 
country of the contractor, his Government would be 
identified with his acts, and obliged to assume the re- 
sponsibility for them to the belligerent Power whose 



^ Per Story, J. The Santissima 

Trinidad. 7 VVlieaton, Rep. p. 340. 

2 Per Ld. Chan. Westbury. Ex 



parte Chavasse, Jurist, N. S.^ May 
20, 1865. 
» Liy. iii. c. 8, p. 336, ed. 1797. 
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interests would sustain injury by the contract. And 
thus the result of the acts of his subjects being imputed 
to the neutral Sovereign would be, in the case sup- 
posed, a departure from his neutral position ; for, by 
curtailing the freedom of commerce, assistance would 
indirectly perhaps, but not the less really, be given to 
the blockading Power, who, in consequence of the aid 
withheld from the blockaded port, would be in a posi- 
tion to effect its reduction with a smaller force and in 
a shorter space of time. This was the view taken of 
the question in the two cases in which it was discussed 
and decided in this coimtry; in both of which the 
learned Judges were not the less explicit in asserting 
the rights of neutral traders to carry on without re- 
striction their commercial transactions with eveiy 
other nation.^ In the view of International Law which 
these cases and authorities serve to establish, the com- 
merce of nations is regarded as perfectly free and un- 
fettered; and the right which the subjects of each 
country enjoy to interchange the products of labour 
with the inhabitants of other countries is subject to no 
other restriction than that which is imposed by those 
conflicting rights which during a state of war the usage 
of nations, in other words International Law, confers 
upon the beUigerent Power. 



In tracing the history of the rise and progress of the 



* Ex parte Chavasse, per West- 
bury, C, Jurist, N.S., May 20, 1865. 



The Helen, Jur., N.S., Dec. 30, 
1865. 
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Law of Nations as regulating the intercourse of com- 
munities, which must be regarded for the purposes of 
judicial enquiry as theoretically at least independent of 
each other, no circumstance is more material to notice, 
or has been attended with more important results on 
the pacific intercourse of mankind, than the general 
accord on questions of Public Law which for the last 
400 years has distinguished the Courts which adminis- 
tered, and the jurists who have treated of its principles. 
" There is," said a learned American writer in speaking 
of the agreement of opinion that had subsisted between 
the Courts of his own country and those of the United 
Kingdom, " scarcely a decision in the Courts of West- 
minster on any general question of PubUc Law that 
has not been expressly, or by necessary implication, 
approved and sanctioned by our National Courts." 
(Duer. Mar. Lis., vol. i. p. 748.) Individual writers 
have indeed erred at times in the extent to which they 
have pushed their advocacy of certain views ; as, for 
instance, among European jurists M. Hautefeuille^ may 
be mentioned as having carried to a questionable length 
his assertion of the rights of neutral nations ; but in the 
main, the system of law that governs the relations of 
independent States in peace and in war has been wisely 
wrought out and vigorously administered. The study 
of its principles cannot but have a beneficial influence 



* For instance, his contention 
that a master of a neutral merchant 
ship has a right to insist on the 
exhibition of the papers of a pri- 



vateer and commission of her cap- 
tain, in order to prove her character. 
Des Droits et des Devoirs des Nations 
Neutres. Tom. iii. tit. xi. c. 1, § 1. 
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on the student, in extending his view of jurisprudence 
as a science, and enabUng him to keep in check that 
narrovmeaa with which those are but too frequently 
influenced who are tempted to regard law rather as an 
art, in the practice of which they may become adepts, 
than as a science resting on principles common to the 
jurisprudence of all civilised communities, and which 
can be sought for and traced to their results. This 
age, and recently this country, has seen a revival in 
the interest with which questions of PubUc Law are 
regarded, and an increase in the learning brought to 
bear on their investigation ; and if the present work 
in any degree contributes to extend that interest or add 
to that learning, the purpose of the writer will be ac- 
complished. 

W. De B. 

New Waitdswoeth: 
Dec. 1867. 
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CHAPTER L 

INTERNATIONAL MARITIME LAW, 

FREEDOM OF THE SEA — RIGHT OF APPROACH, OF VISITATION, AND 

OF SEARCH — ^TREATIES EFFECT OF TREATY STIPULATIONS — PUBLIC 

SHIPS OF WAR DETENTION FOR ENQUIRY -- RESISTANCE TO 

SEARCH— NEUTRAL GOODS ON BOARD ENEMY's MERCHANT-SHIP : 
ON BOARD ARMED BELLIGERENT VESSEL. 

1. The Sea is free. It is incapable of beinff reduced Freedom 

^ ° of the sea. 

into possession, as a subject of property. This prin- 
ciple lies at the root of Maritime Law ; it is one on 
which, since Grotius wrote his " Mare Liberum," there 
has been a complete agreement between the opinions 
of writers on Public Law and the decisions of Courts 
of Justice.^ The ocean is common to all nations for 
purposes of commerce, and as a means of intercourse 
amongst mankind. On the sea all are independent ; 
there is there a complete equality of right. Every 
vessel in time of peace has a right to consult its own 



^ Kent's Com. i. p. 29.— Selden's 
celebrated treatise " Mare Clausum " 
is not an exception, although in- 
tended as a reply to Grotius. It 
may be admitted, however, that at 
the time he wrote, the proposition 
that the sea was capable of private 



dominion was supported by the 
opinion of most nations. But Sel- 
den's design was to establish the 
supremacy of the Bang of England 
over the narrow seas surrounding 
his dominion — a quite distinct ques- 
tion. 

B ^ 
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safety and convenience, and to pursue unmolested its 
own course and business ; but, whatever may be that 
business, she is bound so to piu'sue it as not to violate 
the rights of others.^ 

2. It results from this that no nation has any juris- 
diction at sea, except over the persons of its own sub- 
jects in its own public and private vessels ; for as the 
sea is the common highway of all, and appropriated to 
the use of all, no one can thereon vindicate to himself 
a superior or exclusive prerogative. In an international 
point of view, moreover. States are, as regards each 
other, in a position of perfect equality, and are, in the 
absence of express treaty stipulations, sovereign and 
independent, whatever the relative powers of each 
community may be.^ But the courtesy of civilised 
nations in time of peace, and the rights of belligerent 
states in time of war, have introduced customs which 
tend somewhat to narrow the absolute independence 
of nations on the high seas. In time of peace 
merchant-ships have the right of approaching each 
other on the ocean, either to relieve their own dis- 
tress, or to procure information, or to ascertain the 
character of strangers. In time of war, in order to 
enforce the just rights of belligerent nations, and to 
ascertain the real as well as the assumed character of 
vessels at sea, the Law of Nations arms the ships of a 
belligerent with the rights of approach^ of visitation^ 
and of search. The exercise of these rights springs 
from the duty of self-preservation ; ^ it is incident to 

^ The Marianna Flora, 11 Whea- » Kent's Com. i. p. 154. The 
ton, p. 38. Kent's Com. i. p. 29. Marianna Flora, 11 V^heaton, p. 4.S. 

* Wheaton, International Law, : The Maria, 1 Robinson, p. 36. 
p. 58, Ed. 2. ' 
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a state of war ; and, unless where granted by treaty, 
ceases on the return of peace.^ 

3. Upon the general question of the right to ap- Right of 

lippro&ch. 

proach on the high seas, it had at one time been an 
opinion, supported by some show of authority, that no 
ship had a right to approach another at sea ; and that 
every ship had a right to draw round her a line of 
jurisdiction, within which no other was at liberty to 
intrude ; that, in short, she might appropriate so much 
of the oc^an as she might deem necessary for her pro- 
tection, and prevent any nearer approach. But the 
doctrine is in opposition to the plainest principles of 
Public Maritime Law. " It appears to us," said Mr. 
Justice Story, " novel, and not supported by any autho- 
rity. It goes to establish upon the ocean a territorial 
jurisdiction, Uke that which is claimed by all nations 



^ French writers (Hautefeuille, 
Ortolan, Mass^, &c,) distinguish be- 
tween viaite, which is equivalent to 
the English '* visitation and search," 
and recherche^ which latter they con- 
sider the exercise of a jurisdictional 
act of sovereignty. The utmost 
extent to which M. Hautefeuille, 
who is ever foremost in the assertion 
of the rights and privileges of neu- 
tral states, will allow the droit de 
visUe to extend, is for the purpose 
of verifying the nationality of the 
ship. Even thus, it is i-estricted 
by him to a state of war ; as the 
right cannot exist in peace, being 
a power conceded to belligerents for 
the exercise of belligerent rights. 
Treaties also, or conventions, framed 
for the purpose of granting this right 
of search reciprocally as between 
states, are, in his opinion, violations 
of International Law, and incom- 



patible with the acknowledged in- 
dependence of nations. (Droit des 
Nations Neutres, tit. xi. ch. 1 & 2, 
torn. iii. pp. 471-487.) To a simi- 
lar effect is the opinion of Mass^. 
Ortolan agrees with Wheaton, that 
the right of visitation and searcb 
cannot exist in peace except by 
special treaty. (Diplomatie de la 
Merj tom. i. p. 268.) Hautefeuille 
proceeds further to remark, that in 
all doubtful cases, arising with re- 
gard to the nationality of a vessel 
and the right of search, the law of 
the neutral country, and not that of 
the captor, should govern. Recourse, 
he observes, must first be had to 
treaties, if any exist ; if there are 
none, the internal law of the neutral 
must be applied, to the exclusion of 
that of the belligerent. (Ibid. tit. 
xiii. cap. i. sect. i. § 4.) 
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within cannon-shot of their shores, in virtue of their 
general sovereignty. But the latter right is founded 
on the principle of sovereign and permanent appropria- 
tion, and has never been successfully asserted beyond 
it. Every vessel undoubtedly has a right to use so 
much of the ocean as she occupies, and as is essential 
to her own movements. Beyond this no exclusive 
right has ever yet been exercised, and we see no 
reason for admitting its existence." ^ 

The right of approaching any vessel descried at sea, 
for the purpose of ascertaining its real character, is thus 
accorded by the usage of nations to ships of war sailing 
under the authority of their governments, as indispens- 
able to the fair exercise of their authority ; and the use 
of it cannot be justly deemed indicative of any design to 
insult or injure those whom they approach, or to impede 
them in their lawful* commerce. On the other hand, 
it is as clear that no ship is, under such circumstances, 
bound to lie by, or to await the approach of any other 
ship. She is at full liberty to pursue her own voyage 
in her own way, and to use all necessary precautions to 
avoid any suspected sinister enterprise or hostile attack. 
She has a right to consult her own safety, but, at tlie 
same time, she must take care not to violate the rights 
of others. She may use any precautions dictated by 
the prudence or the fear of her officers, either in re- 
gard to delay, or in regard to the progress and course 
of her voyage ; but she is not at liberty to inflict in- 
juries upon other innocent parties, simply because of 
conjectural dangers. These principles seem to be the 
natural result of the common duties and rights of 

1 11 Wheaton, p. 43. 
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nations navigating the ocean in time of peace. Such a 
state of things carries with it very different obhgations 
and responsibilities from those which belong to pubHc 
war, and is not to be confounded with it.^ 

4. That a ship is part of the territory of the nation Temton- 

Alltv 

to which she belongs, and that, as a consequence, if the 
state to which she belongs is neutral, she is so also, 
and her cargo exempt from capture, is a proposition 
advanced by those writers on Maritime Law who claim 
that the flag of a neutral shall cover the goods of a 
belligerent. But this principle of territoriality ^ as it is 
termed, is at variance with the opinions of the best 
authorities on PubUc Law. It is thus spoken of by an 
able writer : " To argue," says Mr. Manning,^ " that a 
neutral ship is neutral territory, is a fiction so palpable 
that it appears surprising that it should ever have been 
insisted on as a tenable position, especially as only one 
argument is adduced in support of this territoriality of 
ships at sea. The jurisdiction of the state to which 
the ship belongs extends to the cognisance of acts 
committed in that ship at sea ; and it is argued, that 
this continuance of jurisdiction proves that a ship at 
sea is part of the territory to which she belongs. This 
deduction seems, in the first place, far-fetched and too 
flimsy to be made the basis of any serious conclusion. 
But, more than this, it meets with contradictions on its 
own terms. A ship, say the assertors of this proposi- 
tion, is part of the state to which she belongs, as is 
evident, because at sea she is subject to its jurisdiction. 
Now no nation has jurisdiction over the territory of 



* The Marianna Flora, 11 Whea- 
ton, p. 43. 



' Commentaries on the Law of 
Nations; c. vi. § 1, p. 209. 
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another nation. But as soon as a meroliant-ship comes 
into the harbour of a state to which she does not 
belong, she becomes subject to the jurisdiction of tliis 
latter state. This shows that a merchant-ship cannot 
be considered as part of the territory of a state, for if 
she possesses this character at any time she must possess 
it at all times. The fact of a ship at sea being subject 
to the jurisdiction of the state under whose flag she 
sails, is a most reasonable and advantageous regulation : 
if not amenable to tlie jurisdiction of their own state, 
to whom would the crews of ships at sea be answerable ? 
And if they were amenable to no tribunal, the sea 
would be a place where every crime might be com- 
mitted with impunity. But it is diflicult to imagine 
how it can be deduced, as a consequence fi*om this, 
that a ship is part of the territory of her state. The 
fiction is completely destroyed by the disproof above 
alleged, but other reasons combine to show how Httle 
tenable is this position. If a ship be part of the terri- 
tory of the state of which her owners are citizens, it 
cannot be allowed to take from her contraband of war 
going to an enemy, because such capture would not 
be permitted if the contraband goods were lying in 
neutral territory. Again, if neutral ships carry the 
soldiers of our enemy, it would not be allowable to 
make them prisoners, because we must not attack the 
territory of a neutral. Either the argument is worth 
nothing at all, or it holds to this extent, which is a 
reductio ad absurdum. To escape contradiction, the 
right of search and of seizing contraband goods must 
be denied, if the right to protect enemy's goods be 
claimed on this ground." On this view Dr. Twiss re- 
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marks that the right of blockade must also be denied, 
if neutral ships partake of the inviolable character of 
neutral territory.* 

5. The right, therefore, of visitation and search, and Eight of 
of approach on the high seas in order to exercise it, is and search; 
incident to a state of war, and belongs incontestably to ^, 
a commissioned ship of a belhgerent nation.^ The 
object of its exercise is to ascertain the destination 
and nationality of merchant-vessels on the high seas, 
and the character and ownership of the cargoes with 
which they are laden. It is a clear principle of Pubhc 
Law, founded on necessity and motives of self-preser- 
vation, and one which has found a settled place in the 
jurisprudence of civilised nations. "The right of 
search," says Lord Stowell,^ " whatever be the ships, 
whatever be the cargo, whatever be the destination, is 
the incontestable right of the lawfully-commissioned 
ship of a belligerent nation : I say be the ship, cargoes, 
and destinations what they may, because till they are 
visited and searched it does not appear what the ships, 
or the cargoes, or the destinations are ; and it is for 
the purpose of ascertaining these points that the neces- 
sity of this right of visitation and search exists. This 
right is so clear in principle that no man can deny it 
who admits the legality of maritime capture ; because, 
if you are not at liberty to ascertain, by sufficient 
enquiry, whether there is property which csm legally 
be captured, it is impossible to capture. Even those 
who contend for this inadmissible rule, that free ships 



* Law of Nations : Time of War, 
p. 172. 

« The Le Louis, 2 Dods. p. 248. 



The Antelope, 10 Wheaton, p. 
119. 
8 The Maria, 1 Rob. p. 36. 
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make free goods, must admit the exercise of this right, 
at least for the purpose of ascertaining whether the 
ships are free ships or not. The right is equally clear 
in practice, for the practice is uniform and universal 
upon the subject." 

To a similar effect are the observations of the same 
distinguished judge in the case of the " Le Louis." ^ 
" The right of visitation and search," he says, " is purely 
a belligerent claim, and can only be exercised in time 
of war. It does not exist in times of peace, because it 
has not then the same foundation on which alone it is 
tolerated in war — the necessities of self-defence. . . . 
Hence no nation has a right, in the absence of treaty, 
to visit and search in time of peace aU the apparent 
vessels of other countries on the high seas, in order to 
institute an enquiry whether they are not, in truth, its 
own vessels violating its own laws. No such right has 
ever been claimed ; nor can it be exercised without 
the oppression of interrupting and harassing the real 
and lawful navigation of other countries." If this right 
of search in time of war did not exist, merchant-vessels 
might commit, under the guise of neutrality, continued 
breaches of the most acknowledged principles of the 
Law of Nations. They might be employed in contra- 
band trade, or in the conveyance of enemy's troops or 
despatches, or may have been guilty of a violation of 
blockade. " The many European treaties," says Sir 
W. Scott, "which refer to this right, refer to it as pre- 
existing, and merely regulate the exercise of it. All 
writers upon the Law of Nations unanimously acknow- 
ledge it " 

» 2 Dods. p. 210. 
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6. American writers of greatest authority on ques- 
tions of International Law are equally clear in their 
statement of ^ this doctrine. Chancellor Kent gives the 
following account of it, and of an attempt that was 
at one time made to resist its exercise : — " In order to 
enforce the rights of belligerent nations against the 
delinquencies of neutrals, and to ascertain the real as 
well as the assumed character of all vessels on the high 
seas, the Law of Nations arms them with the practical 
power of visitation and search. The duty of self- 
preservation gives to belligerent nations this right It 
is founded upon necessity, and is strictly and exclusively 
a war right, and does not rightfully exist in time of peace 
imless conceded by treaty. All writers upon the Law 
of Nations, and the highest authorities, acknowledge 
this right in time of war, as resting on sound principles 
of public jurisprudence, and upon the institutes and 
practice of all great maritime powers."^ "Neutral 
nations," he goes on to say, " have frequently been dis- 
posed to question and resist the exercise of this right. 
This was particularly the case with the Baltic Con- 
federacy during the American War, and with the 
Convention of the Baltic Powers in 1801. The right 
of search was denied, and the flag of the state was 
declared to be a substitute for all documentary and 
other proof, and to exclude all right of search. Those 
Powers armed for the purpose of defending their neutral 
pretensions ; and England did not hesitate to consider 
it as an attempt to introduce by force a new code of 



» Vattel, b. 3, c. 7, § 114. Ord. 
de la Marine of 1681, Art. 12. The 
Mcbria, 1 Hob. p. 287. The Le Louis, 



2Dods. p. 246. The Marianna Flora, 
11 V^Tieaton,p. 42. 
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Maritime Law inconsistent with her beUigerent rights, 
and hostile to her interests, and one w^hich would go to 
extinguish the right of maritime capture. The attempt 
was speedily frustrated and abandoned, and the right 
of search has, since that time, been considered incon- 
trovertible." ^ 

7. The existence, therefore, of this right of visitation 
and search of merchant-vessels upon the high seas, by 
lawfully- commissioned ships of a belligerent, being 
allowed by all nations, the next question will be, 
whether any limitations may lawfully be imposed upon 
its exercise ? 
Treaties. 8. And, in the first place, treaty stipulations may 
exist between two nations, imposing restrictions on the 
right of search as between their own vessels. " Two 
Powers," said Lord Stowell, in the celebrated case of 
the Swedish convoy,^ " may agree, if they think fit to 
agree (as in some instances they have agreed), that the 
presence of one of their armed ships along with their 
merchant-ships shall be mutually understood to imply 
that nothing is to be found in that convoy of merchant- 
ships inconsistent with amity or neutrality ; ^ and if 
they consent to accept this pledge, no third party has a 
right to quarrel with it, any more than with any other 
pledge which they may agree mutually to accept." 
Such an arrangement was made an article of treaty 
between America and Holland in the year 1782* 
(Art. 10); and similarly, in the treaty of commerce 
between the United States and the Eepublic of Chili 



* Kent's Com. i. pp. 154, 165 (ed. 
1851) ; and see W^heaton, '* Ele- 
ments/' pt. iv. c. 3, § 90. 



2 The Maria, 1 Ch. Bob. p. 36. 
8 Kent's Com. i. p. 156 (ed. 7). 
* Mar. Tr. vol. ii. p. 255, 
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in 1832, it was agreed that the right of visitation and 
search should not apply to vessels under convoy : so 
also in the Convention between the United States and 
the Peru-Bolivian Confederacy of 1838 (Art. 19).^ But, 
whatever may be the validity of such an agreement, 
as between the immediate parties thereto, it is well 
settled that no belligerent power can be legally com- 
pelled, by mere force, to accept of such a pledge ; and 
every beUigerent power who is no party to the agree- 
ment has a right to insist on the only security known 
to the Law of Nations on this subject, independent of 
any special covenant — and that is the right of per- 
sonal visitation and search to be exercised by those 
who have an interest in making it. 

9. The next exception to the exercise of this right Public 
is that of Public Ships of War. The right of search, war. 
it is well settled, is confined to private merchant-vessels, 

and extends not to the vessels of war of a sovereign 
state. The exemption of pubhc commissioned ships 
belonging to a state from every species and purpose of 
search is generally conceded. " Their immunity," ob- 
serves Chancellor Kent, "from the exercise of any 
civil or criminal jurisdiction, but that of the sovereign 
power to which they belong, is uniformly asserted, 
claimed, and conceded. A contrary doctrine is not 
to be found in any jurist or writer on the Law 
of Nations, or admitted in any treaty; and every 
act to the contrary has been promptly met and con- 
demned." ^ 

10. No direct decision has been given in the English 

* Kent's Com. i. p. 166. " International Law," ed. by Law- 
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Courts on this question of International Law. The 
point was raised and much dwelt on in argument in 
the case of the " Prins Frederick," a public armed ship 
belonging to the King of the Netherlands;^ but the 
case went off by arrangement, and the question was left 
undecided, though the immunity of such vessels from 
all private claims was forcibly urged on the grounds 
of general policy, and the usage of sovereign states. 
But in the American Courts, in the case of the schooner 
"Exchange,"^ it was decided that a public vessel of 
war of a foreign sovereign at peace with the United 
States, coining into their ports and demeaning herself 
in a friendly manner, was exempt from the jurisdiction 
of the country.^ This exemption, it was shown in that 
case, rested not on the absolute right of another sovereign 
to enjoy such a privilege, but upon principles of public 
comity and convenience, and arose from the presumed 
consent of nations ; that such consent might be with- 
drawn upon notice without just offence ; and that if a 
foreign ship, after such notice, comes into the port, she 
becomes amenable to the local laws in the same manner 
as other vessels : and though a public ship and her 
armament might be excepted, the prize-property which 
she brings into port is subject to the local jurisdiction, 
for the purpose of examination and enquiry, and in a 
proper case for restitution.'* This consent of nations 
imphes a tacit acknowledgment of the privileges 
necessary for the maintenance of their public character, 
and amongst them that of freedom from arrest by any 
civil process directed against the ship itself. The 

' * 2 Dods. Ad. Eep. p. 251. ' The Invincible, 1 Wheaton, p. 
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language used by Chief Justice Marshall, in his judg- 
ment, places in a very striking light the distinction 
which exists between public and private persons or 
ships in their relation to foreign states. " When private 
individuals," he said, "of one nation spread themselves 
through another as business or caprice may direct, 
minghng indiscriminately with the inhabitants of that 
other, or when merchant-vessels enter for the purposes 
of trade, it would be obviously inconvenient and 
dangerous to society, and would subject the laws to 
continual infraction, and the government to degradation, 
if such individuals or merchants did not owe temporary 
or local allegiance, and were not amenable to the 
jurisdiction of the country. But in all respects different 
is the situation of a pubhc armed ship. She consti- 
tutes a part of the military force of her nation — acts 
under the immediate and direct command of her sove- 
reign — is employed by him in national objects. He 
has many and powerful motives for preventing those 
objects from being defeated by the interference of a 
foreign state. Such interference cannot take place 
without affecting his power and his dignity. The 
impUed licence, therefore, under which such a vessel 
enters a friendly port, may reasonably be construed, 
and it seems to the Court ought to be construed, as 
containing an exemption from the jurisdiction of the 
sovereign within whose territory she claims the rites 
of hospitality. ... 

"Upon these principles, by the unanimous consent of 
nations, a foreigner is amenable to the laws of the 
place ; but certainly, in practice, nations have not yet 
asserted their jurisdiction over the public armed ships 
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of a foreign sovereign entering a poit open for their 
reception." ^ 
Detention \i^ ii being, therefore, a clear principle of Maritime 
enquiry. International Law, that a neutral vessel is bound to 
submit to the belligerent right of search, it follows, as 
a corollary, that there is also a right of detention for 
enquiry. " If the commander of a belligerent ship 
of war," says Dr. Twiss, " having examined the papers 
found on board a merchant-vessel, shall perceive just 
and sufficient reasons for detaining her, in order to pro- 
ceed to a further examination, he may order a prize- 
crew to go on board of her, and conduct her to the 
nearest and most convenient port belonging to his 
nation, subject to a full responsibility in costs and 
damages, if this should have been done without just 
and sufficient cause, in the opinion of a duly-constituted 
court of prize." ^ It is a rule of International Law that a 
neutral vessel shall submit to the enquiry proposed ; 
and if inconveniences arise through accident or error, 
or injuries are committed by design, the neutral vessel 
must look with confidence to those tribunals whose 
noblest office it is, as remarked by Lord Stowell, to 
administer relief by compensation and punishment.^ 

The right of visitation may so easily be attended 
with circimistances of vexation, that a belligerent vessel, 
in availing herself of it, should be careful to pay due 
regard to the rights and the safety of the ships that 
are the objects of search. If the neutral has acted 
with candour and good faith, and the enquiry has been 

^ See Edinburgh Review, Oct. ' p. 184. 
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wrongfully pursued, the belligerent cruiser is respon- 
sible to the neutral in costs and damages, to be assessed 
by the prize-court which sustains the judicial examina- 
tion. The mere exercise of the right of search involves 
the cruiser in no trespass, for it is strictly lawful ; but 
if he proceeds to capture the vessel as prize, and sends 
her in for adjudication, and there be no probable cause, 
he is responsible. It is not the search, but the subse- 
quent capture, which is treated in such case as a tortious 
act.^ If the capture be justifiable, the subsequent 
detention for adjudication is never punished with 
damages ; and in all cases of marine torts, Courts of 
Admiralty exercise a large discretion in giving or with- 
holding damages.^ 

12. When a neutral merchant- vessel, with the object Convoy— 

Resistance 

of impeding the free exercise upon the high seas of the to search- 
right of search, places itself under the protection of the tion. 
convoy of the public vessels of a neutral or enemy's 
state, such proceeding is regarded as a direct violation 
of neutrahty,^ and entails as its consequence a confisca- 
tion of the property which is thus attempted to be 
withdrawn from visitation. " The right of search being 
lawful," says Sir W. Scott, *' it follows that the authority 
of the sovereign of a neutral country being interposed, 
in any manner of mere force, cannot legally vary the 
right of a lawfully-commissioned belligerent cruiser."* 
And it is not material, as bearing on the question of 
violation of neutrality, that no actual resistance was 
made by the convoying vessel. The mere presence of 



1 2 Mason's Eep. p. 439. 
' By Mr. Justice Story. The 
Marianna Flora, II Wheaton, p. 54. 
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and protection afforded by the convoy amounts, in con- 
struction of law, to that violent contravention of right 
the penalty of which is confiscation ; and the act of 
hostility is complete, by the dehvery and acceptance of 
instructions for convoy, and the sailing under them.^ 
These principles of Public Law are thus laid down by 
Lord Stowell in the case of the " Maria," where the 
exercise of the right in question was attempted to be 
opposed by a convoy of Swedish ships of war. 

" For the proof of this " — that contravention of the 
right of search is properly followed by confiscation — " I 
need only refer to Vattel, one of the most correct, and 
certainly not the least indulgent, of modern professors of 
Public Law. In Book III., c. vii. sec. 114, he expresses 
himself thus : — ' On ne peut empScher le transport des 
effets de contrebande, si Ton ne visite pas les vaisseaux 
neutres. On est done en droit de les visiter. Quelques 
nations puissantes ont refus^ en diff^rents temps de se 
soumettre k cette visite. Aujourd'hui un vaisseau 
neutre, qui refuseroit de souffrir la visite, se feroit 
condamner par cela seul, comme etant de bonne prise.' 
Vattel is here to be considered not as a lawyer merely 
delivering an opinion, but as a witness asserting a fact 
— the fact that such is the existing practice of modern 
Europe. Conformably to this principle, we find in the 
celebrated French Ordinance of 1681, now in force, 
(Art. 12) : — ' That every vessel shall be good prize in 
case of resistance and combat.' And Valin, in his 
smaller Commentary (p. 81), says expressly that, al- 
though the expression is in the conjunctive, yet that 
the resistance alone is suflScient. He refers to the 

1 The Maria, 1 Rob. p. 374. 
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Spanish Ordinance, 1718, evidently copied from it, in 
which it . is expressed in the disjunctive, ' in case of 
resistance or combat/ And recent instances are at 
hand and within view in which it appears that Spain 
continues to act upon this principle. The first time it 
occurs to my notice on the enquiries I have been able 
to make in the Institutes of our own country respecting 
matters of this nature, except what occurs in the ' Black 
Book of the Admiralty,' is in the Order of Council, 
1664, Art. 12, which directs, ' That when any ship met 
withal by the Royal Navy, or other ship commissionated, 
shall fight or make resistance, the ship and goods shall 
be adjudged lawful prize.' A similar article occurs in 
the proclamation of 1672 I am, therefore, war- 
ranted in saying that it was the rule, and the undis- 
puted rule, of the British Admiralty. I will not say that 
the rule may not have been broken in upon, in some 
instances, by considerations of comity or pohcy, by 
which it may be fit that the administration of this spe- 
cies of law should be tempered in the hands of those 
tribunals which have a right to entertain and apply 
them ; for no man can deny that a state may recede 
from its extreme rights, and that its supreme councils 
are authorised to determine in what cases it may be fit 
to do so, the particular captor having in no case any 
other right and title than what the state itself would pos- 
sess under the same facts of capture. But I stand with 
confidence upon all fair principles of reason — upon the 
distinct authority of Vattel — upon the Institutes of other 
great maritime countries as weU as those of our own 
country — when I venture to lay it down that, by the 
law of nations as now understood, a deliberate and 

c 
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continued resistance to search on the part of a neutral 
vessel to a lawful cruiser is followed by the legal con- 
sequence of confiscation." 

In such decisive language did Lord Stowell, in the 
well-known case of the Swedish Convoy, lay down this 
rule of maritime law. American authorities are not less 
clear in their statement of the doctrine. " The very act 
of saihng under the protection of a belligerent or neu- 
tral convoy," says Chancellor Kent, " for the purpose of 
resisting search, is a violation of neutrahty." ^ So Mr. 
Justice Story declares that " a neutral merchant cannot 
adopt any measures of which the direct object is to 
withdraw his commerce on the high seas from the free 
exercise of the right of search on the part of any belli- 
gerent cruiser. It is not competent therefore for a 
neutral merchant to exempt his vessel from the belh- 
gerent right of search by placing it under the convoy 
of a neutral or enemy man-of-war." ^ And Wheaton, 
in discussing the question why it was that navigating 
under the convoy of a neutral ship of war was held to 
be a conclusive cause of condemnation, answers that 
"it was because it tended to impede and defeat the 
belhgerent right of search ; to render every attempt 
to exercise this lawful right a contest of violence ; to 
disturb the peace of the world, and to withdraw from 
the proper forum the determination of such contro- 
versies by forcibly preventing the exercise of its 
jurisdiction."^ 

13. There is a strong probability that an enemy 
merchant vessel will resist or endeavour to elude this 
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exercise of the right of search on the part of a beUi- 
gerent cruiser. To offer such resistance is on his part 
a lawful and justifiable act, springing out of his hostile 
character and consistent with it ; whereas on the part 
of a neutral to adopt such a course would, as has been 
seen, be regarded as in opposition to the plainest prin- 
ciples of international law. Hence, if a neutral merchant 
puts his goods on board an enemy merchant ship, his 
doing so may subject him to the inconveniences attach- 
ing to the enemy character of the vessel. It is for him 
to weigh these inconveniences, to take into account 
the probability of the ship's capture, the change of the 
destination of the cargo resulting from capture, and its 
consequent failure to reach the market for which it was 
intended. But the mere circumstance of putting goods 
on board of a hostile merchant ship does not, under 
the Law of Nations, form any ground for their con- 
fiscation.^ " If a ^neutral master," says Sir W. Scott,* 
" attempts a rescue, he violates a duty which is imposed 
on him by the law of nations to submit to come in for 
enquiry as to the property of the ship or cargo ; and if 
he violates that obligation by a recurrence to force, 
the consequence wiU undoubtedly reach the property 
of his owner ; and it would, I think, extend also to the 
confiscation of the whole cargo entrusted to his care, 
and thus fraudulently attempted to be withdrawn from 
the rights of war. With an enemy master the case is 
very different. No duty is violated by such an act on 
his part — lupum auribus teneo ; and if he can with- 
draw himself he has a right to do so." 



^ Twiss, Law of Nations, Time 
of War, p. 186. 
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On strict principle to defeat by evasion that right of 
enquiry which every commissioned cruiser undoubtedly 
has, might be as penal as to resist it by force, though 
it has not been so held in practice ; it is, however, con- 
duct which is always, as remarked by Sir W. Scott, to 
be viewed with jealousy, and cannot be set up as an 
excuse advantageous to the parties in any matter re- 
quiring explanation of their conduct.^ A mere resist- 
ance to search not substantiated as a criminal act, in the 
case of a neutral ship which sailed prior to hostilities^ 
and was at the time of the seizure ignorant of the war, 
was held not sufficient to justify the ship's condem- 
nation ; for as it was not shown that the vessel had a 
reasonable ground to be satisfied of the existence of a 
war, there was no such thing as a neutral character 
attaching to her, nor any foundation for the several 
duties which the law of nations imposes on that 
character.^ 
Neutral 14. If a ncutral merchant place his goods on board 

board an armed belligerent vessel^ a question in prize law 
ship. arises upon which there exists, as between the Courts 

of this country and those in America, a direct conflict 
of opinion. In England it had been held by Lord 
Stowell, in the case of the " Fanny," ^ that neutral mer- 
chandise found on board an armed ship of the enemy 
was evidence of an intention on the part of the mer- 
chant to withdraw his goods from visitation and search, 
inasmuch as it was a presumption ^wm et de jure that 
an armed ship will resist visitation and search. It was 
observed by the distinguished judge who decided that 

* The Mentor, Edw. 208. Purissima Concepcion, 5 Rob. p. 33. 

' San Juan Baptista and La ! '1 Dods. p. 443. 
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case, that a neutral subject was at liberty to put his 
goods on board the merchant vessel of a belligerent ; 
but if he placed them on board an armed beUigerent 
ship he showed an intention to resist visitation and 
search by means of the association, and so far as he 
does this he was presumed to adhere to the enemy, 
and to withdraw himself from the protection of neu- 
trality. If a neutral chooses to take the protection of 
a hostile force instead of his own neutral character, he 
must, it was remarked, take the inconvenience with the 
convenience, and his property would upon just and 
sound principles be liable to condemnation along with 
the belligerent vessel. 

The Courts and jurists in the United States have 
taken an opposite view as to the position of the neutral 
merchant whose goods are on board an enemy's ship. 
In the case of the " Nereide " ^ the Supreme Court of 
the United States carried the principle of immunity of 
property so situated to the extent of allowing it to be 
laden on board an armed beUigerent cruiser ; and it 
was held that the goods did not lose their character, 
not even in consequence of resistance made by the 
armed vessel, provided the neutral did not aid in 
such armament or resistance, notwithstanding he had 
chartered the whole vessel^ and was on board at the time 
of the resistance. The act of arming was the act of 
the belligerent party, and the neutral goods did not 
contribute to the armament further than the freight 
which would have been paid if the vessel was unarmed, 
and neither the goods nor the neutral owner were 
chargeable for the hostile acts of the belligerent vessel, 

» 9 Cranch, p. 398. 
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if the neutral took no part in the resistance.^ ** This 
rule," observed Chief Justice Marshall, " is beheved to 
be part of the original law of nations, as generally, 
perhaps universally, acknowledged. It is founded on 
the simple and intelligible principle that war gives full 
right to capture the goods of an enemy, but no right 
to capture the goods of a friend. In the practical 
exposition of this principle, so as to form the rule, the 
propositions that the neutral flag constitutes no pro- 
tection to enemies' property, and that the belligerent 
flag communicates no hostile character to neutral pro- 
perty, are necessarily admitted ; the character of the 
property taken distinctly and separately from other 
considerations depends in no degree upon the character 
of the vehicle in which it is carried." 

The decision in the English Court of Admiralty in 
the case of the " Fanny " was nearly contemporaneous 
with that of an opposite character on the same point 
in the case of the " Nereide." The principle on which 
the latter judgment was rested was again the subject 
of investigation by the Supreme Court of the United 
States in the case of the " Atalanta ; " and received an 
explicit confirmation.^ " The principle of the law of 
nations," said Chief Justice Marshall, " that the goods of 
a friend are safe in the bottoms of an enemy may be 
and probably will be changed, or so impaired as to 
leave no object to which it is applicable ; but so long 
as the principle shall be acknowledged this Court must 
reject constructions which render it totally inopera- 
tive." 

There is therefore on this important question of 

1 Kent, Com. i. p. 136. « Feb. Term, 1815, 8 Wheaton, p. 409. 
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prize law a direct conflict of opinion between the 
Courts of the United States and those of this country. 
It was investigated in America with great ability, and 
has received the most authoritative decision in that 
country of which it was capable. As the spirit in 
which it was there decided is highly favourable to the 
removal of restrictions on the trade of neutrals, and to 
rendering the incidents to a state of •war less exten- 
sively felt, while it is believed not to involve any 
material injury to the interests of belligerents, it is not 
improbable that if the question is again agitated in this 
country, the grounds on which the Court of Admiralty 
proceeded in the case of the " Fanny " may be con- 
sidered as capable of such modification as may bring 
the jurisprudence of two great maritime countries to 
an agreement on this interesting question. 
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HOSTILE CHARACTER : HOW IMPRESSED UPON PERSONS AND PRO- 
PERTY DOMICILE, ACTUAL AND CONSTRUCTIVE WHEN ENEMY 

CHARACTER IMPLIED — PROPERTY EMBARKED IN ENEMY's TRADE — 
RESIDENCE OF AGENT — ENEMY CHARACTER 8uh modo, 

1. It is of much importance, as a question of Maritime 
Law, to enquire with accuracy into what state of facts 
will impress a hostile character upon persons and pro- 
perty, and great difficulty has been experienced in 
ascertaining what circumstances are sufficient to create 
this character of hostihty as between belligerents ^ how 
far it attaches to a person as a temporary enemy, or to 
property of a particular kind. It has, for example, been 
held, both in the British Courts of Prize and by the Su- 
preme Court of the United States, that a hostile character 
may attach in consequence of having possessions, or by 
maintaining a commercial establishment in the territory 
of the enemy, or by a personal residence, or by particular 
modes of traffic, as, for instance, by sailing under the 
enemy's flag or passport.^ But it may be stated as a 
rule of international law, as now generally, perhaps in- 
deed universally understood, that the nationaUty of a 
person, whether neutral or belligerent, follows his domi- 
cile ; and further, that property may acquire a hostile 
character, arising from its connection with the soil of 
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a country as its produce, quite independent of that 
national character of its owner which is derived from 
personal residence.^ In England this rule was for the 
first time stated in the case of the "Phcenix,"^ where it 
was considered by Sir WiUiam Scott to be a fixed 
principle of Maritime Law, that the possession of the 
soil impressed upon the owner the character of the 
country so far as the produce of the soil was concerned, 
wherever the national character or personal domicile of 
the owner might be ; and that the produce of a hostile 
soil bore a hostile character for the purpose of capture, 
and was the subject of legitimate prize when taken in 
a course of transportation to any other country. Again, 
in another well-known case the same learned judge 
thus laid down the rule and stated the reason. " There 
are," he said, " transactions so radically and fundament- 
ally national as to impress the national character inde- 
pendent of peace or war, and the local residence of the 
parties. The produce of a person's own plantation in 
the colony of an enemy, though shipped in time of 
peace, is liable to be considered as the property of the 
enemy, by reason that the proprietor has incorporated 
himself with the permanent interests of the nation as a 
holder of soil, and is to be taken as a part of that 
country in that particular transaction, independent of his 
own personal residence and occupation. So in the case of 
a strict exclusive colonial trade from the colony to the Colonial 
mother country, when the trade is hmited to native 
subjects by the fundamental regulations of the state."^ 
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The decision in the case of the " Phoenix " ^ proceeded 
upon the same principle. In that case the vessel was cap- 
tured in a voyage from Surinam to Holland, and a part 
of the cargo was claimed by persons residing in Ger- 
many, then a neutral coimtry, as being the produce of 
their estates in Surinam. The counsel for the captors 
considered the law of the case as entirely settled. The 
counsel for the claimants did not controvert the posi- 
tion. They admitted it, but endeavoured to withdraw 
the case from the general principle of law by bringing 
it within the protection of the Treaty of Amiens. But 
Sir William Scott in pronouncing his judgment noticed 
the doctrine as being a fixed and well-recognised rule 
of Public Law. The produce of the claimants' estate in 
the colonies of the enemy was, he considered, properly 
subject to condemnation, inasmuch as the possession of 
the soil impressed upon the owner the character of the 
country as far as the produce of the plantation was con- 
cerned, in its transportation to any other country, what- 
ever the local residence of the owner might have been. 
In the American Courts the question was discussed, 
and the rules of the British Courts of Prize recognised 
and adopted in the following case.^ The island of Santa 
Cruz, belonging to the King of Denmark, was captured 
by England during the late European war. An officer 
of the Danish Government, by name Bentzon, who was 
a proprietor of land in the island, withdrew on its sur- 
render, and took up his residence in Denmark. The 
property of the inhabitants being secured to them by 
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the capitulation, he still retained his estate in the 
island under the management of an agent, who shipped 
thirty hogsheads of sugar, the produce of the estate, on 
board a British vessel and consigned them to a commer- 
cial house in London, on accoimt and risk of the owner. 
On her passage the ship was captured by an American 
privateer, and brought in for adjudication. The sugar 
was condemned in the Court below as prize of war, 
and the sentence of condemnation was aflSrmed on ap- 
peal by the Supreme Court. 

In pronouncing its judgment the Court was clear 
that the island of Santa Cruz after its capitulation re- 
mained a British island until it was restored to Den- 
mark ; and the question therefore was whether the 
produce of a plantation in that island shipped by the 
proprietor himself, who was a Dane residing in Den- 
mark, must be considered as British, and therefore as 
enemy's property. It appeared to the Court that the 
cases of the "Phoenix" and the " Vrow Anna Catherina" 
decided in the British Court of Admiralty were directly 
in point ; and that the contention that Mr. Bentzon's 
claim as owner did not come within the rule laid down 
in these cases, because " he had not incorporated him- 
self with the permanent interests of the nation," could 
not be supported. It was indeed true that he acquired 
the property while Santa Cruz was Danish, and that he 
withdrew from the island when it became British ; but 
the distinction did not appear to the Court to be a sound 
one, because the identification which takes place of the 
character of the owner with that of the soil does not 
rest upon the disposition with which he acquires the 
soil, or on his general national character. The acquisi- 
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tion of land in Santa Cruz bound the claimant, so fer 
as respects that land, to the fate of Santa Cruz, what- 
ever its destiny might be. While that island be- 
longed to Denmark, the produce of the soil, while 
unsold, was, according to this rule, Danish property, 
whatever might be the general national character of 
the individual proprietor. When the island became 
British, the soil and its produce, while that produce re- 
mained unsold, were British. The general, commercial, 
or political character of Mr. Bentzon could not, accord- 
ing to this rule, affect that particular transaction. Al- 
though incorporated, as far as respects his general 
national character, with the permanent interests of 
Denmark, he was incorporated, so far as respected 
his plantation in Santa Cruz^ with the permanent in- 
terests of Santa Cruz, which was at that time British ; 
and though as a Dane he was at war with Great Britain, 
and an enemy, yet as a proprietor of land in Santa 
Cruz he was no enemy ; he could ship his produce to 
Great Britain in perfect safety. The case was therefore 
entirely within the rule as laid down by the British 
Courts of Prize. 

"The opinion," observed Chief Justice Marshall, 
" that the ownership of the soil does in some degree 
connect the owner with the property, so far as respects 
that soil, was an opinion that certainly prevailed very 
extensively. It was not an unreasonable opinion. Per- 
sonal property may follow the person anywhere ; and 
its character if found on the ocean may depend on the 
domicile of the owner. But land is fixed. Wherever 
the owner may reside, that land is hostile or friendly 
according to the condition of the country in which it 
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is placed. It was no extravagant perversion of principle, 
nor was it a violent offence to the course of human 
opinion, to say that the proprietor, so far as regards his 
interest in the land, partakes of its character, and that 
its produce, while the owner remains unchanged, is 
subject to the same disabilities." ^ 

2. But in order to further ascertain the national cha- Domicile 
racter of a person for commercial purposes, the domicile 
of the party forms the test without reference to place 
of birth. No doctrine is better estabhshed than this, 
as a principle of international jurisprudence ; and it has 
been given full effect to in the decision of the Prize 
Courts, both of this country and the United States of 
America. It is founded on the principles of national 
law, and accords with the reason and practice of all 
civihsed countries. Migrans jura amitlat ac privilegia 
et immunitates domicilii priorisJ^ Domicile is divided 
by writers on PubUc Law into two kinds ; actual and 
constructive. To the former, permanent residence 
seems to be necessary in order to give the individual a 
right to the enjoyment of municipal privileges, and the 
duration of such residence forms no doubt, in a great 
measure, the best though not a conclusive test of domi- 
cile. " Of the few principles," says Sir WiUiam Scott, 
" that can be laid down generally, I may venture to 
hold that time is the grand ingredient in constituting 
domicile. I think that hardly enough is attributed to 
its effects ; in most cases it is unavoidably conclusive. 
It is not unfrequently said that if a person comes only 
for a special purpose, that shall not fix a domicile. This 

' Crancii, Rep. vol. ix. p. 191. 

' Voet. ad Pan. torn. i. p. 347. Kent, Com. i. p. 83. 
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is not to be taken in an unqualified latitude, and with- 
out some respect had to the time which such a purpose 
may or shall occupy ; for, if the purpose be of such a 
nature as may probably, or does actually, detain the 
person for a great length of time, I cannot but think 
that a general residence may grow upon the special 
purpose. A special purpose may lead a man to a 
country, where it shall detain him the whole of his life. 
Against such a long residence the plea of an original 
special purpose could not be averred ; it must be in- 
ferred in such a case that other purposes forced them- 
selves upon him, and mixed themselves with the original 
design, and impressed upon him the character of the 
country where he resided. Supposing a man comes 
into a belligerent country at or before the beginning of 
the war, it is certainly reasonable not to bind him too 
soon to an acquired character, and to allow him a fair 
time to disentangle himself; but if he continues to 
reside during a good part of the war, contributing by 
the payment of taxes and other means to the strength 
of that country, he could not plead his special purpose 
with any efiect against the rights of hostility. If he 
could, there would be no sufficient guard against the 
frauds and abuses of masked, pretended, original and 
sole purposes of a long-continued residence. There is a 
time which will estop such a plea ; no rule can fix the 
time a priori^ but such a rule there must be. In proof 
of the efficacy of mere time, it is not impertinent to re- 
mark that the same quantity of business which would 
not fix a domicile in a certain quantity of time, would 
nevertheless have that effect if distributed over a longer 
space of time. This matter is to be taken in the com- 
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pound ratio of the time and the occupation, with a great 
preponderance in the article of time : be the occupa- 
tion what it may, it cannot happen, with but few ex- 
ceptions, that mere length of time shall not constitute a 
domicile." ^ 

In the case of implied or constructive domicile, a 
commercial adherence, independent of residence, has 
been always held sufficient to create international obli- 
gations. In the language of the Law of Nations a person 
domiciled in a coimtry, and enjoying the protection of 
its sovereign, is deemed a subject of that country. He 
owes allegiance to its government while he resides in 
it ; temporary indeed if he has not by birth or natural- 
isation contracted a permanent allegiance, but so fixed 
that as to all other nations he foUows the character of 
the country in war as well as in peace.^ 

The principle on which this doctrine rests is thus 
stated by Mr. Justice Story : — " It is clear," he said, ob- 
serving on the acquisition of domicile by residence, " that 
whenever a person is bonAJide domiciled in a parti- 
cular country, the character of that country attaches to 
him. The rule has been applied with equal impar- 
tiality in favour of and against neutrals and belKgerents. 
It is perfectly immaterial what is the trade in which 
the party is engaged, or whether he is engaged in any. 
If he be settled bond fide in a country with the inten- 
tion of indefinite residence, he is, as to aU foreign 
countries, to be deemed a subject of that country." ^ 

The condemnation therefore of enemies' property in 



1 " The Harmony," 2 C. Rob. 
p. 324. 

2 The Pizarro, 2 Wheaton, p. 243. 
See Twiss, Law of Nations, Time of 



War, p. 300. 

^ Livingston v, Gilchrist, 7 
Cranch, p. 542. 
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most cases in which it has been pronounced is founded 
neither on the nature of the traffic, the ownership of 
the goods, nor the employment of the ship ; but solely 
on the national character of the owner as a subject or 
citizen of a hostile country. The national character of 
a merchant is not necessarily known by ascertaining 
the country to which his allegiance is due, either from 
his birth, or his subsequent naturalisation, or his adop- 
tion ; it is determined solely by the place of his perma- 
nent residence. In the language of the law, it is fixed 
by his domicile. He is a political member of the 
country into which, by his residence and business, he 
is incorporated — a subject of the government that pro- 
tects him in his pursuits, that his industry contributes 
to support, and of whose national resources his own 
means are a constituent part. Nor is this merely a 
principle of the law of nations, a rule of decision in 
Courts of Prize. It is equally admitted and followed 
both in England and in the United States, in the 
Courts of Common Law ; and it is applied in a belli- 
gerent country as well to its own subjects as to those 
of a neutral power. ^ 

Of this rule that domicile fixes the character, the in- 
tention of the party is the controlling principle. His 
intention to reside permanently, or for an indefinite 
period, in the country where he is found, when esta- 
bh>hed by proof, establishes his domicile in the place 
where he inhabits. Where the party has declared his 
intention, and his acts have corresponded with the 
declaration, the question is free firom embarrassment ; 
and when the intention of the party is thus certain, the 

* Wilson V. Mariyatt, 8 Tenn Rep. p. 81. 
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brevity of his actual residence is of no avail to protect 
him from the consequences of the character he has 
assumed.^ 

3. But the constructive domicile which results from Domicile > 
the maintenance in a hostile country of a mercantile tive 
establishment depends upon considerations of a wholly from^ 
different character. It is indeed, owing to the complex ^^*^®* 
nature of commercial relations, not easy at all times to 
say what are the facts which constitute a domicile so as 
to fix the commercial character of a trader ; but this 
much seems to be settled, that in order to create a 
domicile in a foreign country, residence coupled with 
the animus manendi is essential.^ If the intention to 
establish a permanent residence be ascertained, the 
recency of the establishment, though it may have been 
for a day only, is immaterial. If there be no such in- Animvs 

^1 . -| I'll manendi 

tention, and the residence be involuntary or con- necessary. 
strained, then a residence, however long, does not 
change the original character of the party, or give him 
a new or hostile one.^ 

In the case of " The Diana," determined by Sir W. 
Scott in 1803, this subject was fully considered. " The 
Diana," along with other vessels laden with colonial 
produce, was captured on a voyage from Demerara to 
HoUand. The colony of Demerara had, during the war 
of 1795 between Great Britain and Holland, surren- 
dered to the British arms, and was restored to the 
Dutch by the Treaty of Amiens. That treaty contained 
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Kent's Com. i. p. 84. See The j Wheaton*s Rep. vol. ii. Appendix, 

Venus, 8 Cranch, p. 363. - ' p. 27—29. 

D 



* Duer on Marine Insurance, i. 
p 495. 

» The Indian Chief, 3 Rob. p. 12. 



34 MARITIME LAW. Chap. II 

an article allowing the inhabitants, of whatever country 
they might be, a term of three years, to be computed 
from the notification of the treaty, for the purpose of 
disposing of their effects acquired before or during 
the war, during which term they might have the free 
enjoyment of their property. Immediately after the 
declaration, and before the expiration of the three 
years from the notification of the treaty, Demerara 
again surrendered to England. Claims to the captured 
property were filed by original British subjects, in- 
habitants of Demerara, some of whom had settled 
in the colony while it was in possession of Great 
Britain ; others before that event. The cause came on 
for hearing after it had again become a British colony. 
Eestitution was decreed to those British subjects 
who had settled in the colony while in British posses- 
sion, but the property of those who had settled in the 
colony before it came into possession of Great Britain 
was condemned. Sir W. Scott held that the colonists 
of the first class, those British subjects who had settled 
in the colony while it was in British possession, were 
entitled to restitution ; but he condemned the property 
of those who had settled there before that time. Those 
who had settled in Demerara while belonging to Great 
Britain had, by so doing, afforded a presumption that 
they intended to return if the island should be trans- 
ferred to a foreign power ; and these claimants were, 
therefore, not under the necessity of proving such in- 
tention. He thought it reasonable that they should be 
admitted to their jus postliminii^ and he held them 
entitled to the protection of British subjects. But he 
was clearly of opinion that " mere recency of estabhsh- 
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ment would not avail, if the intention of making a 
permanent residence there was fixed upon the party. 
The case of Mr. Whitehill fuDy established this point. 
He had arrived at St. Eustathius only a day or two 
before Admiral Eodney and the British forces made 
their appearance ; but it was proved that he had gone to 
establish himself there ^ and his property was condemned. 
Here recency, therefore, would not be sufficient." 

On the other hand, the property of those claimants 
who had settled in Demerara before that colony came 
into possession of Great Britain was condemned. 
" Having settled without any faith in British possession," 
he said, " it cannot be supposed that they would have 
relinquished their residence because that possession had 
ceased. They had passed from one sovereignty with in- 
difierence, and if they may be supposed to have looked 
again to a connection with this country, they must 
have viewed it as a circumstance that was in no degree 
likely to affect their intention of remaining there. On 
the situation of persons settled there previous to the 
time of British possession, I feel myself obHged to pro- 
nounce that they must be considered in the same hght 
as persons resident in Amsterdam. It must be under- 
stood, however, that if there were among these any 
who were actually removing, and that fact is properly 
ascertained, their goods may be capable of restitution. 
All that I mean to express is, that there must be evi- 
dence of an intention to remove on the part of those 
who settled prior to British possession, the presumption 
not being in their favour." 

" No position," observed the same learned judge in 
another case, " is better established than this, that if a 
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person goes into another country, and engages in trade 
and resides there, he is by the law of nations to be 
considered as a merchant of that country. The cha- 
racter that is gained by residence ceases by residence. 
It is an adventitious character which no longer adheres 
from the moment that the merchant puts himself in 
motion bondjide to quit the country sine animo rever- 
tendV ^ But when such residence has been once esta- 
blished, and has communicated a national character to 
the merchant, the native character does not revert by a 
mere return of the party to his native country, without 
any intention of permanently quitting the country of 
his adoption. This was the point decided in the case 
of " The Friendschaft," ^ where it was held that a mer- 
chant domiciled in a neutral country at the time of the 
capture of the property, who left his commercial esta- 
bUshment in the neutral country to be conducted by 
his clerks in his absence, and visited his native country 
merely on mercantile business, and with the intention 
of returning to the country of his adoption, did not 
forfeit his character of neutrahty. 

The case of persons who, having a commercial 
isettlement in an enemy's country sufficient to justify 
the presumption of domicile, desire on the breaking out 
of a war to remove therefrom, and who, by violent de- 
tention, or the suddenness with which hostilities were 
commenced, have been prevented from taking measures 
for removal sufficiently early to obtain restitution of 
their goods, formed, it has been remarked by a 
learned author, a case of considerable hardship ; and in 
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his opinion a special application should be made to 
Government for a pass, so that their property should 
not be subject to the effect of a presumed intention to 
remove, doubtfiil as such intention may often be.^ And 
Sir W. Scott has observed, that pretences of withdrawing 
ftmds are at aU times to be watched with jealousy ; but 
when the transaction appears to have been conducted 
bond fide with that view, and to be directed only to the 
removal of property which the accidents of war may 
have lodged in the belligerent country, cases of this 
kind were to be treated with some indulgence. In a 
subsequent case, however, when an indulgence was 
allowed by the Court for the withdrawal of British 
property under peculiar circumstances, he intimated 
that the decree of restitution in that particular case 
was not to be understood as in any degree relaxing 
the necessity of obtaining a hcense whenever property 
is to be withdrawn from the enemy's country.^ 

4. This national character, then, which springs from 
domicile, being in its nature adventitious, and capable of 
being thrown off at pleasure when the party puts himself 
in motion to quit the country sine animo revertendiy 
it is clear that such intention should be estabUshed in 
order to entitle a merchant or trader to re-assume his 
native character ; and for this purpose, in the absence 
of any express declaration, his acts must be looked to 
as containing the best evidence of such intention. 
This position of public maritime law, which was laid 



* By Sir 0. Robinson, in a note 
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Enemy 5. With regard to this position that an enemy 

character, ^ '■ , 

when im- character attaches to the trade of a merchant imme- 
' diately on the breaking out of hostiUties between the 
country of his birth and that of liis domicile, it is proper 
to observe that authorities of admitted eminence on 
questions of public law have dissented from the doc- 
trine. The reasoning by which it was supported, and 
which was considered suflScient by jurists so distin- 
guished as Sir W. Scott and Mr. Justice Story, will be 
found in the cases already cited, of " The Indian Chief " ^ 
and " The Friendschaft," ^ and was also recognized iu 
the case of "The Venus," ^ where it was admitted that 
a character acquired by residence ceases with the dis- 
continuance of the residence ; and that therefore, if a 
party who has resided in an enemy country puts him- 
self in iiinere to return to his native country with the 
intention of a bona fide residence there, he is deemed 
already to have resumed his neutral character although 
he has not aixived in such country. But it was also 
held that, until he has actually put himself in itinere^ 
the character of the country where he resides adheres 
indissolubly to him. He takes it with all its benefits 
and all its disadvantages. Nothing but an actual re- 
moval, or a bond fide beginning to remove, can change 
the national character acquired by domicile ; or, in the 
language of Sir W. Scott, the adventitious character 
which is gained by residence should cease by non- 
residence, to be evidenced by the party putting himself 
in motion borici fide to quit the country, sine animo 
revertendi,^ 

1 3 Kob. Kep. p. 12. » 8 Cranch, p. 298. 

2 3 Wheaton, p. 14. * 3 Hob. p. 17. 
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" The question," observed Mr. Justice Washington 
in delivering the judgment of the majority of the Court, 
"whether the person to be affected by the right of 
domicile had suflSciently made known his intention of 
fixing himself permanently in the foreign country, must 
depend on all the circumstances of the case. If he has 
made no express declaration on the subject, and his 
secret intention is to be discovered, his acts must be 
attended to as affording the most satisfactory evidence 

of intention In questions on this subject the 

chief point to be considered is the animus manendi; 
and the Courts are to devise such reasonable rules of 
evidence as may establish the fact of intention. If it 
sufficiently appears that the intention of removing was 
to make a permanent settlement, or for an indefinite 
time, the right of domicile is acquired even by a resi- 
dence of a few days. This was one of the rules of the 
British Prize Courts, and it appears to be perfectly 
reasonable. Another was, that a neutral or subject 
found residing in a foreign country is presumed to be 
there animo manendi ; and if a state of war should 
bring his national character into question, it lies upon 
him to explain the circumstances of his residence." 
In this celebrated case. Chief Justice Marshall fully 
concurred with the opinion expressed by a majority of 
the Court, that the property of American citizens who 
were settled in Great Britain, and engaged in the com- 
merce of that country, shipped before they had a 
knowledge of the war, but which was captured after 
the declaration of war by an American cruiser, ought 
to be condemned. But from so much of the opinion 
of the Court as subjected to confiscation the property 
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of an American citizen shipped before knowledge of 
the war, and which disallows the defence founded on 
an intention to change his domicile, and to return to the 
United States, manifested in a sufficient manner, and 
within a reasonable time after knowledge of the war, 
although it be subsequent to the capture, he felt him- 
self compelled to dissent. 

It was contended by this distinguished judge, that a 
commercial domicile wholly acquired in time of peace 
necessarily ceased at the commencement of hostilities 
— a state of things which superseded the motives that 
alone induced the foreign residence ; that an intention 
of continued residence under these altered circum- 
stances ought no longer to be imputed ; while, on the 
contrary, the presumption of an intention to return to 
the native country at the first opportunity was to he 
entertained ; and that this presumption ought to shield 
the property from condemnation until delay or cir- 
cumstances should destroy that presumption. This in- 
tention it is not necessary to manifest during peace ; 
and when war shall commence, the beUigerent cruiser 
may find the property on the ocean, and may capture 
it before the owner knows that the war exists. The 
question whether this be enemy's property or not de- 
pended, he considered, not exclusively on the residence 
of the owner at the time, but on his residence taken 
in connection with his national character as a citizen^ 
and with his intention to continue or to discontinue 
his commercial domicile in the event of war. 

The evidence of this intention will rarely, if ever, be 
given during peace. It must therefore be fiimished, if 
at all, after the wax shall be known to the trader so 
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resident in the belligerent country ; and that knowledge 
may be preceded by the capture of his goods. It 
appeared then to be a case in which, as in many others, 
justice requires that subsequent testimony shall be re- 
ceived to prove a pre-existing fact. Measures taken 
for removal immediately after a war may prove a pre- 
vious intention to remove in the event of a war, and 
may prove that the captured property, although primd 
facie belonging to an enemy, does in fact belong to a 
friend. In such case the citizen would seem to have a 
right in the nature of the jus postliminii to claim re- 
stitution. 

There is in general no reason for supposing that a 
merchant residing in a foreign country and carrying on 
trade means to withdraw from it on its engaging in 
war with any other country to which he is under no 
obUgation. By continuing during war the domicile 
acquired in peace, he violates no duty, offends against 
no acknowledged principle, and retains all his rights of 
residence and commerce. The war then fiirnishes no 
motive for presuming that he is about to change his 
situation and resume his original character. 

" These reasons," said the Chief Justice, " appear to 
me to require the rule as a general one, and to justify 
its appKcation to general cases. But they do not in my 
opinion justify its application to the case of a merchant 
whom war finds engaged in trade in a country which 
becomes the enemy of his own. His country ought 
not, I think, to bind him by his residence during peace, 
nor to consider him as precluded by it from showing 
an intention that it should terminate with the relations 
of peace. 
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" To me it seems that a mere commercial domicile 
acquired in time of peace necessarily expires at the 
commencement of hostilities. Domicile supposes rights 
incompatible with a state of war. If the foreign mer- 
chant be not compelled to abandon his country, it is 
not because his commercial character confers on him a 
legal right to stay, but because he is specially permitted 
to stay. If in this I am correct it would seem to 
follow, that if all the legal consequences of a residence 
in time of peace do not absolutely terminate with the 
peace, yet the national commercial character which 
that residence has attached to the individual is not so 
conclusively fixed upon him as to disqualify him from 
showing that within a reasonable time after the com- 
mencement of hostihties he made arrangements for 
returning to his own country. If a residence and 
trading after the war be not indispensably necessary to 
give the citizen merchant or his property a hostile 
character, yet removal, or measures showing a determi- 
nation to remove, within a reasonable time after the 
war, may retroact upon property shipped before a 
knowledge of the war, and rescue that property fi-om 
the hostile character attached to the property of the 
nation in which the individual resided." 

No case precisely parallel in its circumstances to that 
of " The Venus " has, it is believed, been adjudicated 
upon by the Courts of Prize in tliis country, although 
the state of facts presented in the case of "The Ocean "^ 
was somewhat similar. It has, however, been thought, 
that in a work wliich professes to notice the leading 
doctrines of public maritime law it would have been 

1 5 Rob. Rep. p. 90. 
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improper to have overlooked a discussion in whicli not 
only was the point at issue of large importance, 
regarded as a question of international commerce, but 
was also one upon which conflicting opinions were 
entertained by some of the greatest authorities on 
pubUc law. For on one side, in support of the propo- 
sition that an enemy character attaches to a commercial 
domicile acquired by residence immediately on the 
breaking out of war, and that an intention manifested 
by some act must appear of quitting the country sine 
animo revertendi, in order to enable the party to re- 
assume his native character, appear the names of Sir 
W. Scott and Mr. Justice Story. Mr. Justice Washing- 
ton also went so far as to say, in deUvering the judgment 
of the Supreme Court, that the contention in the case 
of "The Venus," that a native or naturaHzed subject 
of one country, who is surprised in the country where 
he was domiciled by a declaration of war, ought to have 
time to make his election to continue there, or to 
remove to the country to which he owes a permanent 
allegiance, and that untU such election is made, his 
property ouglbt to be protected from capture, was a 
doctrine as unfounded in reason and justice as it clearly 
was in law. 

On the other hand, as will be seen from the fore- 
going extracts. Chief Justice Marshall contends that a 
presumption of an intention to return to the native 
country on the first opportunity was to be entertained ; 
and that this presumption, until destroyed by circum- 
stances or the conduct of the party, should shield the 
property from condemnation. There can be httle 
doubt that this latter opinion has superior equity on 
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its side, and is more in accordance with those en- 
larged views which in recent times have been allowed 
to govern the intercourse of nations in their dealings 
with each other during a time of war. It has the 
approval of Mr. Duer, who in his work on Marine 
Insurance^ notices the judgment as being of great 
abihty and highly instructive to the student. Chan- 
cellor Kent ^ also entertains no doubt of its superior 
solidity and justice. If given effect to in subsequent 
decisions on prize cases during a state of war between 
two great maritime states, there can be little question 
but that much real injustice will be averted from 
private persons ; while the immediate injury resulting 
from a declaration of war as affecting the property of 
traders and others engaged in commerce, and resident 
for that purpose during peace in the country of the 
beUigerent, would be greatly lessened, if not wholly 
removed. 



National 

character 

arising 

£roni 

traffic. 



6. By the law of nations, as has been seen, the 
national character of a person for commercial purposes 
depends upon his domicile. But this must be carefully 
distinguished from the national character of the trade 
in which he has embarked. A person may be a 
beUigerent subject, and yet his trade or occupation 
may be neutral ; or he may be a neutral subject and 
yet engaged in hostile trade.' The character of the 
owner and the character of his property are not neces- 
sarily identical.* 



1 Vol. i. p. 605. 

* Com. i. p. 86, note. 
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" In general," says Wheaton, '* the national character 
of a person, as neutral or enemy, is determined by that 
of his domicile ; but the property of a person may ac- 
quire a hostile character independently of his national 
character, derived from personal residence. Thus the 
property of a house of trade established in an enemy's 
country is considered hable to captm^e and condem- 
nation as prize. This rule does not apply to cases 
arising at the commencement of war in reference to 
persons who, during peace, had habitually carried on 
trade in the enemy's country, though not resident 
there, and are therefore entitled to time to withdraw 
from that commerce. But if a person enters into a 
house of trade in the enemy's country, or continues 
that connection during the war, he cannot protect 
himself by mere residence in a neutral country."^ 

In one of the leading cases which has been decided 
on this question, " The San Jos^ Indiano " and Cargo,^ 
the following important points were decided, upon 
which no conflict of opinion exists between the Courts 
in this country and those of the United States. 

The property of a person may acquire a hostile Property" 
character although his residence may be neutral inenem/s 
Therefore, when a person is engaged in the ordinary or 
extra-ordinary commerce of an enemy's country upon 
the same footing and with the same advantages as 
native resident subjects, his property employed in such 
trade is deemed incorporated with the general com- 
merce of that country, and is subject to confiscation 
be the owner's residence where it may. 

* Wheaton, p. 573, Lawrence's ed, 
» 2 Gallifion, p. 268. 
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If there be a house of trade established in the 
enemy's country, the property of all the partners in the 
house is condemnable as prize, notwithstanding some 
of them have a neutral residence. But such connection 
will not affect the separate property of partners having 
a neutral residence. 

If such a house ship goods on their own account to 
one of the partners who is domiciled in a neutral 
country, it is liable as prize ; but it is otherwise if the 
shipment be made by order of the partner on his 
separate account and risk, and not on joint account. 

If a person domiciled in the enemy's country be a 
partner in a house of trade established in a neutral 
country, and ship goods to them upon their joint 
account and risk, and not upon his separate account, 
the goods are not hable to condemnation. But it is 
otherwise if shipped for his separate account. 

In general the residence of a stationed agent in an 
enemy's country will not affect the trade of a neutral 
with a hostile character. But this is true only as to 
the ordinary trade of a neutral as such carried on in 
an ordinary manner ; for if such a trade is carried on, 
not on the footing of a foreign merchant, but as a 
privileged trade, or by an incorporation with the 
general commerce of the enemy in the same manner 
and with the same benefits as a native merchant, it is 
deemed hostile. And, therefore, if a partner in a 
neutral house be domiciled in the enemy's country and 
engaged in its general commerce for the benefit of his 
neutral house, the property is condemnable as prize. 

7. In an elaborate judgment in the above case Mr. 
Justice Story gave the following account of the law on 
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this question. " It is very clear," he observed, " that in 
general the national character of a person is to be 
decided by that of his- domicile ; if that be neutral, he 
acquires the neutral character; if otherwise, he is 
affected by the enemy's character. But the property 
of a person may acquire a hostile character altogether 
independent of his own peculiar character derived 
from residence. In other words, the origin of the pro- 
perty, or the traflSc in which it is engaged, may stamp 
it with a hostile character, although the owner may 
happen to be domiciled in a neutral country. Such 
are the familiar instances of engagements in the colo- 
nial, coasting, fishing, or other privileged trade of the 
enemy.^ So the produce of an estate in an enemy's 
country belonging to a person permanently resident in 
a neutral country, is impressed with the character of 
the soil, notwithstanding the character of the owner.^ 
So if a vessel purchased in the enemy's country is by 
consent and habitual occupation employed in the trade 
of that country during war, she is deemed a vessel of 
the country from which she is so navigating, whatever 
may be the domicile of the owner. ^ The principle to 
be extracted from these cases seems to be, that when 
a person is engaged in the ordinary or extraordinary 
commerce of an enemy's country, upon the same footing 
and with the same advantages as native resident subjects^ 
his property so employed is to be deemed incorporated 
into the general commerce of that country, and subject 



^ The Vigilantia, 1 Bob. p. 1. The 
Immanuel, 2 Kob. p. 148. The Anna 
Catherina, 4 Rob. p.l07. TheRends- 



Catherina, 6 Rob. p. 161. 

* The Dree Gebroeders, 4 Rob, 
p. 235. The Phoenix, 6 Rob. p. 20. 



borg, 4 Rob. p. 121. The Vrow Anna « The Vigilantia, 1 Bob. p. 12, 
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to confiscation, be his residence where it may ; ancl the 
principle seems founded on reason. Such a trade, so 
carried on, has a direct and immediate efiect in aiding 
the resources and revenue of the enemy, and in ward- 
ing off the pressure of the war. It subserves his manu- 
factures and industry, and its whole profits accumulate 
and circulate in his dominions, and become regular 
objects of taxation, in the same manner as if the trade 
were pursued by native subjects. There is no reason, 
therefore, why he who thus enjoys the protection and 
benefits of the enemy's country should not, in reference 
to such a trade^ share its dangers and its losses. It 
would be too much to hold him entitled, by a mere 
neutral residence, to carry on a substantially hostile 
commerce. I agree therefore that it is a doctrine 
supported by strong principles of equity and propriety, 
that there is a traffic which stamps a national character 
on the individual independent of that national character 
which mere personal residence may give him." 

Upon the general principles of law applicable to 
this subject there is, the reader will observe, but little 
dispute. The national character of a trader is to be de- 
cided, for purposes of trade, by the national character 
of the place where it is carried on. If a war breaks 
out, a foreign merchant carrying on trade in an enemy's 
country has a reasonable time allowed him for trans- 
ferring himself and his property to another country. If 
he does not avail himself of this opportunity he is 
treated, for the purposes of trade, as a subject of the 
Power under whose dominion he carries it on, and, of 
course, as an enemy of those with whom that Power 
is at war. This principle is obviously just, but the 
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whole foundation of it is, that the country to which the 
merchant trades is an enemy's country.^ 

This distinction between the hostile character as it 
attaches to persons distinct from property, under which 
those who reside in a hostile country, or have com- 
mercial establishments there, are enemies sub modo Enemy, 
only, or in reference to so much of their property as is mh vnodo. 
connected with such establishment, allows a merchant 
to act in two characters, so as to protect his property 
connected with his house in a neutral country, and to 
subject to seizure and confiscation his effects belonging 
to the establishment in the belligerent State.^ " The 
decisions of prize tribunals," says Dr. Twiss, "have 
sometimes proceeded upon the view that a belhgerent 
character may be engrafted suh modo upon the neutral 
character of a merchant, without suspending altogether 
the latter. But this is only another form of embodjdng 
the principle, that the neutral domicile of the owner is 
not always conclusive of the neutral character of his 
property. When a merchant has commercial establish- 
ments in two countries, and it is necessary in time of 
peace to decide by what law the succession to his 
personal property is to be governed, the country which 
is the seat of his principal establishment is held to be 
the place of his domicile. But Courts of Prize do not 
weigh the question of domicile in the same accurate 
scales which are used by Courts which administer the 
law of nations in time of peace ; and they have been 
accustomed to rule that, if a person has mercantile 
concerns in two countries, and acts as a merchant of 

^ Cremidi v, Powell, 11 Moore, P. C. C. p. 96. 
» Kent's Com. i. p. 88. 
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both countries, he must be Hable to be considered as 
a subject of either the one or the other, according as 
the particular transactions of his commerce have origi- 
nated in one or the other of the two countries." ^ 



^ Law of Nations, in Time of 
War, p. 808. See Kent's Com- 
mentaries; i. p. 87. The Portland, 



3 Rob. p. 41. The Herman, 4 Rob. 
p. 228. The Jonge Classina, 5 Rob. 
p. 297. 
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CHAPTEE in. 

TRADING WITH AN ENEMY, 

TRADING WITH THE ENEMY INCONSISTENT WITH A STATE OF WAR— 
THIS RULE APPLIED AS WELL TO TRADE CARRIED ON BY SEA AS TO 

COMMERCIAL INTERCOURSE BY LAND CONTRACTS WITH AN ENEMY 

VOID : INSURANCE OF ENEMY's PROPERTY ; DRAWING OF BILLS OF 
EXCHANGE UPON A SUBJECT OF THE HOSTILE COUNTRY — SUSPENSION 

OF PARTNERSHIP IN CONSEQUENCE OF HOSTILITIES EXCEPTION 

WHEN THERE IS A LICENSE TO TRADE PROCEEDING IMMEDIATELY 
FROM THE SOVEREIGN. 

1. Trading with an enemy is absolutely inconsistent with Trading 
a state of war. No position of Maritime Law is clearer enemy, 
than that which lays down the proposition, that com- 
mercial intercourse, or pacific dealing, cannot subsist 
between subjects of belligerent states, except by the 
special permission of the government, or the express 
license of the sovereign. The interests and the duties 
of trade are directly opposed to the interests and the 
duties arising out of a state of war. It is a well-settled 
doctrine, to use the language of an eminent writer, 
that there cannot at the same time exist a war for 
arms and a peace for commerce.^ 

2. This rule was stated, and the leading decisions 
enforcing it were reviewed, by Sir W. Scott in the cele- 
brated case of " The Hoop." '^ In that case he states that 
there are two grounds on which this sort of communi- 

1 Kent's Com. i. p. 76. « 1 R p. 201. 
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cation is unlawful. " In my opinion," he says, " there 
exists such a general rule in the maritime jurisprudence 
of this country, by which all trading with the public 
enemy, unless with the express permission of the sove- 
reign, is interdicted. It is not a principle peculiar to 
the Maritime Law of this country : it is laid down by 
Bynkershoek as an universal principle of law. Ex 
naturd belli commercia inter hastes cessare non est 
duhitandum, Quamvis nulla specialis sit commercio- 
rum prohibition ipso tamen jure belli commercia esse 
vetita, ipsoe indictiones bellorum satis declarant He 
proceeds to observe that the interests of trade and the 
necessity of obtaining certain commodities have some- 
times so far overpowered this rule, that different species 
of traffic have been permitted prout e re sud^ subdi- 
torumque suorum esse censent principes} (Quest. Jur. 
Pub. hb. i. cap. 3.) But it is in all cases the act and 
permission of the sovereign. Wherever that is permitted, 
it is a suspension of the state of war, quoad hoc. It is, 
as he expresses it, pro parte sic bellum, pro parte pax^ 



^ Quamvis autem nulla specialis 
sit commerciorum prohibitio, ipso 
tamen jure belli commercia ease ve- 
tita, ipsae indictiones bellorum satis 
declarant, quisquis enim subditus 
jubetur alterius Principis subditos, 
eorumque bona aggredi, occupare et 
quomodocumque iis nocere. Utili- 
tas vero mercantium, et quod alter 
populus alterius rebus indigeat, fere 
jus belli, quod ad commercia sub- 
egit. Hinc in quoque bello aliter 
atque aliter commercia permittun- 
tur vetanturque, prout e re sua sub- 
ditorumque suorum esse censent 
principes. Mercator populus studet 



commerciis frequentandis, et prout 
quisque alterius mercibus magis 
minusve carere potest, eo jus belli 
accommodat. Sic aliquando genera- 
liter permittuntur mutuacommercia, 
aliquando quod ad certas merces, 
reliquis prohibitis, aliquando sim- 
pliciter et generaliter vetantur. Ut- 
cumque autem permittas, sive ge- 
neraliter sive specialiter, semper, si 
me audias, quod hsec status belli 
suspenditur. Pro parte sic bellum, 
pro parte pax erit inter subditos 
utriusque principis. Bynkershoek, 
Quest. Jur. Pub. lib. i. cap. 3. 
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inter suhditos utriusque principis. It appears from 
these passages to have been the law of Holland. 
Valin (i. 3, tit. 6, art. 3) states it to have been the 
law of France, whether the trade was attempted to be 
carried on in national or in neutral vessels. It will 
appear, from a case which I shall have occasion to 
mention, to have been the law of Spain ; and it may, 
I think, without rashness be affirmed to have been a 
general principle of law in most of the countries of 
Europe. 

" The first principle, then, of Pubhc Law, according 
to which trading with an enemy is unlawful on the 
part of subjects of the beUigerent State is, that by the 
law and constitution of this country the sovereign 
alone has the power of declaring war and peace. He 
alone, therefore, who has the power of entirely re- 
moving the state of war, has the power of removing it 
in part by permitting, when he sees proper, that com- 
mercial intercourse which is a partial suspension of the 
war. There may be occasions on which such an inter- 
course may be highly expedient ; but it is not for indi- 
viduals to determine on the expediency of such occasions 
on their own notions of commerce and of commerce 
merely, and possibly on grounds of private advantage, 
not very reconcilable with the general interests of the 
State. It is for the State alone, on more enlarged 
views of policy, and of all circumstances that may be 
connected with such an intercourse, to determine when 
it shall be permitted, and imder what regulations. No 
principle ought to be held more sacred than that this 
intercourse cannot subsist on any other footing than 
that of the direct permission of the State. Who can 
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be insensible to the consequences which might follow 
if every person in time of war had a right to carry on 
commercial intercourse with the enemy, and under 
colour of that had the means of carrying on any other 
species of intercourse he might think fit. The in- 
convenience to the pubUc might be extreme; and 
where is the inconvenience on the other side that the 
merchant should be compelled, in such a situation 
of the two countries, to carry on his trade between 
them (if necessary), under the eye and control of 
the government charged with the care of the pubKc 
safety ? 

" Another principle of law of a less politic nature, 
but equally general in its reception and direct in its 
appUcation, forbids this sort of communication as fun- 
damentally inconsistent with the relation at that time 
subsisting between the two countries ; and that is the 
total inability to sustain any contract by an appeal to 
the tribunals of the one country on the part of the 
subjects of the other. In the law of almost every 
country the character of alien enemy carries with it 
a disability to sue, or to sustain, in the language of 
civilians, a persona standi in judicio. The peculiar 
law of our own country applies this principle with 
great rigour. The same principle is received in our 
courts of the law of nations. They are so far British 
courts that no man can sue therein who is a subject of 
the enemy, unless under particular circumstances that 
pro hdc vice discharge him from the character of au 
enemy ; such as his coming under a flag of truce, a 
cartel, a pass, or some other act of public authority 
that puts him in the king's peace pro hdc vice. But 
otherwise he is totally ex lex ; even in the case of 
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ransoms/ which were contracts, but contracts arising 
ex jure helli^ and tolerated as such, the enemy was not 
permitted to sue in his own proper person for payment 
of the ransom bill ; but the payment was enforced by 
an action brought by the imprisoned hostage in the 
courts of his own country for the recovery of his free- 
dom. A State in which contracts cannot be enforced 
cannot be a State of legal commerce. If the parties 
who are to contract have no right to compel the per- 
formance of the contract, nor even to appear in a 
court of justice for that purpose, can there be a stronger 
proof that the law imposes a legal inabiUty to contract ? 
To such transactions it gives no sanction, they have 
no legal existence, and the whole of such commerce is 
attempted without its protection and against its autho- 
rity. Bynkershoek expresses himself with great force 
upon this argument in his first book, cap. 7, where he 
lays it down, that the legality of commerce and the 
mutual use of courts of justice are inseparable, ' He 
says that cases of commerce are undistinguishable from 
cases of any other species in this respect. Si hosti 
semel permittas actiones exercere^ difficile est distinguere 
ex quA causa oriantur^ nee potui animadvertere illam 
distinctionem unquam usufuisse servatam. 

"Upon these and similar grounds it has been the 
established rule of this court, that a trading with the 
enemy, except under a royal license, subjects the property 
to confiscation ; and the most eminent persons of the 
law, sitting in the supreme courts, have tmiformly 
sustained such judgments.'' 

^ Ransoms are now aljolished in 17 & 18 Vic. cap. 18, §§ 42 — 44. 
this country. See 29 Geo. III. cap. Wildman on Inter. Law, p. 275. 
25, 35 Geo. III. cap. 6G, §§ 35, 36, 
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3. This case has been cited at some length, on 
account of the luminous exposition of the leading 
principles of public Maritime Law, contained in Lord 
Stowell's judgment. The rules, it will be seen, which 
the case serves to establish are two : first, that trading 
with the subjects of a belligerent State without the 
express permission of the government is illegal, and 
subjects the property to confiscation ; and, secondly, 
that there exists a complete disabiUty to sustain any 
contract having reference to such trade by appeal to 
judicial tribunals of one country on the part of the 
subjects of the other. 

4. " By plain, clear, and, as it appears to me, masterly 
reasoning," said Mr. Justice Story,^ " did Sir W. Scott 
overthrow the notion of any admissible trade with the 
enemy, without the authentic and special hcense of the 
king. ... It is difiicult to conceive that the common 
law of England can by any possibility be otherwise, for 
the I'ule in no degree arises from the transaction being 
upon the water, but from principles of public policy 
and public law, which are just as weighty upon one 
element as the other. The Court has no power to 
depart from the law on this subject on consideration 
of compassion, or of the utility of the particular com- 
merce. The property engaged in such commerce is sub- 
jected to forfeiture ; and the rule was unbendingly ap- 
plied in the very case of " The Hoop," though the articles 
impol-ted from Holland were of essential use in manu- 
factures, and were imported under an assurance from 
the Commissioners of Customs in Scotland, that they 
might be lawfully imported without license under the 
statute 35 Geo. HL Sir W. Scott said he felt greatly 

* Griswold v, Wasliington, 16 Johns. Rep. p. 438. 
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for the individuals who, he had reason to presume, 
acted ignorantly under advice that they thought safe ; 
but the court had no power, to depart from the law 
which had been laid down. I can only add upon the 
conclusion of that decision, that any court of justice 
that can expound the law with such admirable perspi- 
cuity, and maintain it with such intrepid firmness, in 
spite of all personal feelings and of the hardships and 
compassion of the case, must impart honour to the 
country in which it is instituted, as well as command 
the confidence and esteem of the rest of mankind." ^ 

5. This rule, as will be seen from the comprehensive 
review taken by Sir W. Scott of the current decisions 
on this question in the British Courts of Prize, has 
been rigidly enforced ; and in subsequent instances it 
has been extended so far as to include the case of 
property brought in a neutral vessel, which was lying 
in an enemy's port before the commencement of hos- 
tilities. In the leading common law case on this 
subject, that of Potts v. Bell^^ it was not only held, as 
might have been expected, that trading with an enemy 
without the king's license was illegal, but that it was 
also illegal for a subject in time of war without such 
license to bring, even in a neutral ship, goods from an 
enemy's port, which were purchased by his agent 
resident in the enemy's country after the commence- 
ment of hostilities, although it may not appear that 
they were purchased from the enemy; and in the 
elaborate judgment of Mr. Justice Willes, in Esposito 
V. Bowlan^ he observes : " The case of Potts v. Bell^ 

1 The Charlotta, 1 DoJs. 387. ' '^ 8 T. Rep. p. 548. 
The Ionian Ships, Spinks, Adm. | » 7 EU. & Bl. p. 780. 
Rep. 193—206. 1 
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together with that of ' The Hoop ' has restored and 
finally established the rule already mentioned, that one 
of the consequences of war is the absolute interdiction 
of all commercial intercourse or correspondence be- 
tween the subjects of the hostile countries, except by 
the permission of their respective sovereigns." 

" The case of ' The Hoop ' and Potts v. Bell further 
estabhshed that it is illegal for a subject in time of 
war without license to bring from an enemy's port, 
even in a neutral ship, goods purchased in the enemy's 
country after the commencement of hostiUties, although 
not appearing to have been purchased from the enemy ; 
in effect, that trading with the inhabitants of an enemy's 
country is trading with the enemy." ^ 

6. American jurists, and the decisions of American 
courts, are equally explicit in their recognition of these 
principles. In the case of " The Eapid," ^ an Ameri- 
can citizen had purchased goods within the British 
territory a long time previous to the declaration of 
hostilities between the two countries, and had deposited 
them in an island near the frontier. Upon the break- 
ing out of hostilities his agents had hired a vessel to 
proceed to the place of deposit and bring away the 
goods. She was captured on her return, and, with the 
cargo, condemned as prize of war. It was contended 
for the claimant, that this was not a trading within the 
meaning of the cases cited to support the condemnation ; 
that, on the breaking out of a war, every citizen had 
a right, and it was the interest of the community to 

1 The Jonge Pieter, 4 Rob. p. 79. The Joseph, 1 GaU. p. 549. The 
Julia, ibid. p. 601. The Rapid, ibid. p. 306. 
« 8 Cranch, p. 166. 



Chap. III. TRADING WITH AN ENEMY. 61 

permit its members, to withdraw property purchased 
before the war and lying in the enemy's country. But 
the court held that the rule of nations on this subject 
admitted of no relaxation. The universal sense of na- 
tions had acknowledged the demorahzing effects that 
would result from individual intercourse between 
hostile states. The whole nation is embarked in one 
common bottom, and must be reconciled to submit to 
one common fate. Every individual of the one nation 
must acknowledge every individual of the other nation 
as his own enemy, because the enemy of his country. 
But after deciding what is the duty of the citizen, the 
question occurs, what is the consequence of a breach 
of that duty ? The law of prize is part of the law of 
nations. In it a hostile character is attached to trade 
independently of the character of the trader who pur- 
sues or directs it Condemnation to the use of the 
captor ^ is equally the fate of the property of the bel- 
Ugerent, and of the property found engaged in anti- 
neutral trade. But a citizen or ally may be engaged 
in a hostile trade, and thereby involve his property in 
the fate of those in whose cause he embarks. This 
liability of the property of a citizen to condemnation as 
prize of war may likewise be accounted for on other 
considerations. Every thing that issues from a hostile 
country is primd facie the property of the enemy, and it 
is incumbent on the claimant to support the negative 
of the proposition. But if the claimant be a citizen 
and an ally at the same time that he makes out his 
interest, he confesses the commission of an offence 
which, under a well known rule of the civil law, de- 

1 See The NeUy, 1 Rob. p. 219. 
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prives him of his right to prosecute his claims. Nor does 
this doctrine rest upon abstract reasoning only ; it is 
supported by the practice of the most enlightened 
perhaps of all commercial nations. If by " trading " in 
Prize Law, was meant that signification of the term 
which consists in negotiation or contract, the case would 
certainly not come witliin the penalties of the rule.^ 
But the object, poHcy, aind spirit of the rule was to cut 
off all communication or actual locomotive intercourse 
between individuals of the belhgerent states. Negotia- 
tion or contract has therefore no necessary connexion 
Definition with the offcucc. Intercourse inconsisteyit with actual 
with the hostility is the offence against which the operation of 
the rule is directed ; and by substituting this definition 
for that of trading with an enemy, an answer is given 
to that argument which affirms that the trading in 
property purchased before the war and lying in a hos- 
tile country was not such as should subject the pro- 
perty to capture.'^ 

7. Similarly Chancellor Kent remarks on this subject ^ 
that one of the immediate and important consequences 
of the declaration of war is the absolute interruption 
and interdiction of all commercial correspondence, in- 
tercourse, and dealing between the subjects of the two 
countries. The idea that any commercial intercourse 
or pacific deahng can lawfully subsist between the 
people of the powers at war, except under the clear 
and express sanction of the Government, is utterly in- 
consistent with the new class of duties growing out of 
a state of war. The interdiction flows necessarily from 

1 The Abby, 6 Rob. p. 251. « The Rapid, 8 Cranch, p. 155. 

^ Com. i. p. 74. 
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the principle already stated, that a state of war puts all 
the members of the two nations respectively in hos- 
tility to each other ; and to suffer individuals to carry 
on a friendly or commercial intercourse while the two 
governments were at war, would be placing the act of 
government and the acts of individuals in contradic- 
tion to each other. It would counteract the operations 
of war, and lead to disorder, imbecility, and treason. 
Trading supposes the existence of civil contracts and 
relations, and a reference to courts of justice ; and it is 
therefore necessarily contradictory to a state of war. 
It affords aid to the enemy in an effectual manner by 
enabling the merchants of the enemy's country to sup- 
port their government, and it facilitates the means of 
conveying intelligence and of carrying on a traitorous 
correspondence with the enemy. These considerations 
apply with peculiar force to maritime states, when the 
principal object is to destroy the marine and commerce 

of the enemy in order to force them to peace 

This is equally the doctrine of all authoritative writers 
on the law of nations, and of the maritime ordinances 
of aU the great Powers of Europe. It is equally the 
received law of America, and was so decided frequently 
by the Congress of the United States during the revo- 
lutionary war, and again by the supreme court of the 
United States during the course of the last war; and 
it is difficult to conceive of a point of doctrine more 
deeply or extensively rooted in the general maritime 
law of Europe, and in the universal and immemorial 
usage of the whole community of the civilized world.^ 
8. No rule of law, therefore, is better estabhshed by 

^ Wheaton, Inter. Law, ed. by Lawrence, p. 644. 
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the general usage of nations. It does not, as observed 
by Mr. Justice Story, apply only to commerce carried 
on by sea, for the principles of public policy and 
public law equally forbid commercial intercourse by 
land ; and when an enemy existed in the other part of 
the island of Great Britain such intercourse was deemed 
equally criminal in the jmrisprudence of this country.^ 
It is also of no consequence whether the property be- 
longs to an aUy or a citizen ; the illegal traffic stamps 
it with the hostile character, and attaches to it all 
the penal consequences of enemy ownership.^ It will 
therefore be subject to condemnation in the courts of 
prize of the country of the captors. Were the rule 
otherwise, it would, as observed by Sir W. Scott, place 
this country in a very disadvantageous position indeed, 
if the subjects of an aUy in the war might trade with 
the enemy, whilst the property of British subjects so 
employed was Uable to confiscation.^ 

9. It follows, as a necessary consequence of this 
doctrine, that, as laid down in the case of " The Hoop," 
all contracts entered into with the enemy during war 
are utterly void,^ and incapable of being sustained by 
an appeal to the judicial tribunals of one country on 
the part of the subjects of the other. The insurance of 
enemies' property is an illegal contract, unless where 
there is a hcense, because it is a species of trade and 
intercourse with the enemy.^ The drawing of a bill 



^ Mason v. Gist, 1 Pur. & East, 
p. 86. Potts V. Bell, 8 ibid, p. 548. 
The Odessa, Ad. Prize Court, 
April 12, 1855. Phillimore, Inter. 
Law, iii. p. 108. 

8 The SaUy, 8 Cranch, p. 384. 



The Nayade, 4 C. Roh. p. 251. 
8 The Nayade, 4 C. Roh. p. 251. 

* Brown v. United States, 8 
Cranch, p. 110.^ The Rapid, 1 GaU. 
p. 295. 

* Esposito V. Bowden, 7 Ell. 
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of exchange by an alien enemy on a subject of the 
adverse country is an illegal and void contract, because 
it is a communication and contract. The purchase of 
bills on the enemy's country, or the remission and 
deposit of funds there, is a dangerous and illegal act, 
because it may be cherishing the resources and reliev- 
ing the wants of the enemy. The remission of funds 
in money or bills to the enemy is unlawful. The inhi- 
bition reaches to every communication, direct or cir- 
cuitous. All endeavours at trade with the enemy, 
whether by insurance, by the intervention of third 
persons, or by partnerships, have equally failed, and 
no artifice has succeeded to legahse the trade without 
the express permission of the government.^ 

10. In Griswold v. Washington^ decided in the 
Supreme Court of New York, and afterwards affirmed 
on error,^ the whole of this doctrine was accurately 
examined, and the authorities, both foreign and domes- 
tic, reviewed at great length. It was there held that 
a partnership between persons residing in difierent 
countries for commercial purposes was at least sus- 
pended, if not ipso facto determined, by the breaking 
out of war between those countries. " It appears to 
me," said the Chancellor, " that the declaration of 
war did of itself work dissolution of all commercial 
partnerships between British subjects and American 
citizens. By deahng with either party no third person 



& Bl. p. 779. Reid v. Hoskyns, 5 
Ell. & Bl. p. 729, and 6 EU. & 
Bl. p. 953. Banick v. Buda, 2 C. 
B. N. S. p. 563. 

^ Kent's Com. i. p. 76. And see 
1 Salk. p. 45. Kensington v. Inglis, 



8 East, p. 273. Conway v. Gray, 10 
East, p. 536. Uspanicha v. Noble, 
13 East, p. 332. 

2 15 Johns. Rep. p. 57 ; 16 Johns. 
Rep. p. 438. 
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could acquire a legal right against the other, because 
one alien enemy cannot in that capacity make a private 
contract binding upon the other. This conclusion 
would seem to be an inevitable result from the new 
relations created by the war. It is a necessary conse- 
quence of the other proposition, that it is imlawful to 
have communication or trade with the enemy. To 
suppose a commercial partnership (such as this was) to 
be continued and recognized by law as subsisting when 
the same law had severed the subjects of the two coun- 
tries and declared them enemies of each other, is to 
suppose the law chargeable with inconsistency and 
absurdity. For what use or purpose could the law 
uphold such a connection when all further intercourse, 
communication, negotiation, or deaUng between the 
partners, was prohibited as unlawful.'' 

Of this decision, it was remarked by a learned 
American writer, no one can dispute the propriety as 
apphed to a commercial partnership, which, from its 
nature, supposes and requires a frequent communica- 
tion between the parties. There are doubtless, how- 
ever, many kinds of contracts of which a war suspends 
the existence without dissolving the obligation. The 
distinction between these classes of contracts would 
appear to be this — that, under a subsisting contract, a 
vested right is not affected by a subsequent war ; but 
when the contract is executory^ and would have been 
illegal if made in time of war, it becomes so from the 
time that hostihties commence, as to all acts to be per- 
formed by the parties during the war.^ 

11. The intention to carry on such a trade must be 

^ See Duer, Marine Insurance, i. p. 478. 
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manifested by some act of trade, the intention alone 
being insufficient. " There must be," to use the words of 
Lord Stowell, " a legal as well as a moral illegality." ^ 
Nor will any evasion of the rule be tolerated, either by 
shipping goods to a neutral port, or in a neutral ves- 
sel, or by a fraudulent transfer to a neutral of the 
property.2 

A British consul, long resident in Spain, who pur- 
chased wines for the supply of the British fleet before 
hostilities commenced, was held by Sir W. Scott to be 
excepted out of the operation of the rule on grounds 
of public pohcy.^ Nor was the rule considered by 
Dr. Lushington to include countries which were not 
subject to, but only under the protectorate of. Great 
Britain.'* 

When the cause of action arises before hostilities 
have commenced^ the right of a party to the contract to 
sue who thereby becomes an enemy, is only suspended 
during the war, and revives on the restoration of peace. 
Thus when an agent effected an insurance on behalf of 
an ahen, and the loss happened before he became an 
enemy, it was held that, as the contract was complete, 
this was only a temporary suspension of the right to 
sue, and in the absence of a plea of alien enemy, the 
plaintiff was entitled to recover.^ And so Lord Eldon, 
in admitting a debt to be proved on behalf of an aUen 
enemy against the bankrupt estate of a British mer- 



1 The Abby, 6 C. Rob. p. 251. 
The Rapid, 8 Cranch, p. 155. 

2 Potts ». BeU, 8 T. R. p. 548. 
The Odin, 1 Rob. p. 248. The 
Jonge Pieter, 4 Rob. p. 84. 

3 TheMidonna, 4 C. Rob. p 195. 



* The Ionian Ships, Spinks, Ad. 
Rep. p. 193. 

* Flindt V, Waters, 15 East, p. 
260. Harmer v. Kingston, 3 Camp, 
p. 152. Boulton v. Dobree, 2 Canip. 
p. 162. 
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chant, said, " If this had been a debt arising from a 
contract entered into with an ahen enemy during war, 
it could not possibly stand, for the contract would be 
void ; but if the two nations were at peace at the date 
of the contract, though from the time of war taking 
place the creditor could not sue, yet the contract being 
originally good, upon the return of peace the right 
would revive. It would be contrary to justice, there- 
fore, to confiscate this dividend. Though the right to 
recover is suspended, that is no reason why the fund 
should be divided amongst the creditors." ^ 

12. A Kcense to trade is a high act of sovereignty, 
proceeding immediately from the sovereign authority of 
the State, which is alone competent to decide on all the 
considerations of commercial and pohtical expediency 
by which such an exception from the ordinary conse- 
quences of war must be controlled.*^ " The consent of 
the Crown," said Sir W. Scott, " to such a course of 
trade must be interposed in some way or other. The 
particular mode in which this consent may be ex- 
pressed is not material. It may be signified in a 
variety of ways, by a license granted to the individual 
for the special occasion ; by an order in council, by 
proclamation, or under the authority of an act of Par- 
liament to which the Crown is necessarily a party. "^ 
The legal result of such license is, that not only the 
person licensed may sue in respect of such hcensed 
commerce in the courts of law of this country, but that 
the commerce itself is to be regarded as legalised for 



^ Ex parte Bonssmaker, 13 Vee. 
jun. p. 71. 

2 4 C. Kob. p. 11. 



« The Charlotta, 1 Dods. p. 390. 
The Cosmopolite, 4 C. Kob. p. 11. 
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all purposes of its due and effectual protection. To 
hold otherwise would be, as Lord EUenborough ob- 
served/ to maintain a proposition repugnant to national 
good faith and the honour of the Crown. The Crown 
may exempt any persons and any branch of commerce, 
in its discretion, from the disabilities and forfeitures 
arising out of a state of war ; and its license for such 
purpose ought to receive the most hberal construc- 
tion.^ 

Wheaton, in speaking of the rule of public and 
municipal law on this subject, and the sanctions by 
which it is guarded, remarks upon the strictness with 
which the rule itself has been generally adhered to. 
Various attempts have been made to evade its opera- 
tion and escape its penalties ; but its inflexible rigour 
has defeated all these attempts. The apparent excep- 
tions to the rule, far from weakening its force, confirm 
and strengthen it. They all resolve themselves into 
cases where the trading was with a neutral, or the cir- 
cumstances were considered as implying a license, or 
the trading was not consummated until the enemy 
had ceased to be such. In all other cases, an ex- 
press license from the Government is held to be ne- 
cessary to legalise commercial intercourse with an 
enemy.^ 

13. It is not improbable that, as regards Great Britain, 
extension will be given in any future war to the system 
of license, and that a trade with the enemy may be 



^ Uspanicha v. Noble, 13 East, 
p. 332. 

2 The Goede Hoop, Edw. p. 332. 
The Clio, 6 Kob. p. 69. 

3 Kob. Rep. vi. p. 127. The 



Franklin, iv. p. 195. The Ma- 
donna, V. p. 141. The Juffrow 
Catherina, v. p. 261. The Alby, 
Wheaton's Rep. vol. ii. Appendix, 
Note I. p. 34. 
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allowed indirectly and by means of a neutral flag. 
During the late war with Eussia it was provided by an 
Order in Council, of April 15, 1854, "That all ves- 
sels under a neutral or friendly flag, being neutral or 
friendly property, shall be permitted to import into any 
port or place in Her Majesty's dominions all goods and 
merchandize whatsoever, to whomsoever the same may 
belong ; and to export from any port or place in Her 
Majesty's dominions, to any port not blockaded^ any 
cargo or goods, not being contraband of war^ or not 
requiring a special mission, to whomsoever the same 
may belong." And it was further ordered, " That, save 
only and except as aforesaid, all the subjects of Her 
Majesty, and the subjects or citizens of any neutral 
or friendly state, shall and may, during and notwith- 
standing the present hostilities with Eussia, freely trade 
with all ports and places wheresoever situate which 
shall not be in a state of blockade, save and except 
that no British vessel shall under any circumstances 
whatsoever, either under or by virtue of this order or 
otherwise, be permitted or empowered to enter or com- 
municate with any port or place which shall belong to 
or be in possession of Her Majesty's enemies." (See 
Spinks, Ad. Eep. Appendix V.) The prohibition, there- 
fore, as regards British vessels to enter or communicate 
with any port or place in possession of the enemy was, 
under the terms of this order in councU, expressly 
retained as an ordinary consequence of a state of war. 
But, subject to this prohibition, the practical effect of 
the order was to authorize not only a neutral trade in 
neutral ships, with the enemy's ports, but to allow such 
trade to be carried on by British subjects, provided 
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neutral vessels were employed, the only restriction 
being that such trade should not extend to contraband, 
or to articles for the exportation of which a special 
permission was required, or to a violation of blockade. 
Subject to these restrictions, the trade of this country 
with neutrals, and even indirectly with the enemy, if 
carried on during any future war, under modifications 
similar to those introduced by the above order in 
council, would, in fact, be in the same state as during 
peace, as far as the law of Courts Maritime is concerned ; 
and the doctrine of illegal trading with the enemy 
is much broken in upon, if not altogether at an end. 
The restrictions henceforth to be imposed would solely 
be those arising out of direct naval and military opera- 
tions, such as blockade, and from the disabilities which 
the enemy might think fit to impose upon hostile pro- 
perty. With the exception that British vessels would 
not enter the enemy's ports, which they could not do 
without incurring the risk of forfeiture of property and 
the imprisonment of their crews, the trade with the 
enemy in time of war would seem open to be carried 
on in any manner, and to whatever extent, the inge- 
nuity and enterprise of our merchants may devise.^ 



^ See Edin. Review, July 1854. 
The received doctrine is that war 
is a contest between state and 
state, each individual member of 
one state being authorized to com- 
mit acts of war against the members 
of the other. Hostilities are in- 
deed, as a rule, carried on by organ- 
ized bodies of armed and disciplined 
men; but the antagonism of the 
individuals — ^the subjects of the 
belligerent states — is not thereby 
neutralized. One writer alone has 



advanced a contrary opinion, when 
aUuding to the question of com- 
mercial intercourse between nations 
at war. He£%er (Das Europai'sche 
Volkerrecht, § 123) says: "As a 
general rule, it is not to be main- 
tained that a declaration of war 
always carries with it an absolute 
prohibition of trade between the 
belligerents. So far from this being 
the case, the belligerents should 
explain themselves clearly on the 
subject if a general interdict is 
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intended. The right of commerce 
is essentially individual, and not 
derived from the state, which can 
only regulate its conditions, hut not 
strike it in an ahsolute manner.'' 
He cites, as his authority for the 
proposition, Bynkershoek, Nau, Vol- 
kerrecht, § 203. Athough, how- 
ever, this opinion is opposed to the 
current of authority on this ques- 
tion, yet there is, at the same time, 
a growing tendency to separate, in 
matters relating to trade, the re- 
sponsibility of the subjects of a 
belligerent state from the acts of 
the state itself, to the extent at 
least of holding that a commercial 
transaction, in which the former 
may engage with the subjects of a 
state at war, is not so much illegal 
in itself as that such trade is car- 
ried on subject to the exercise of 
the belligerent rights of capture, 
and the confiscation of the property 
as lawful prize. That this is so 
when one of the parties is the sub- 
ject of a neutral power, who trans- 
ports contraband of war to a bel- 
ligerent .state, has been expressly 
laid down, not only by text writers, 
but in the decisions of courts both 
inthie country and America. (See 
Vattel, liv. iii. c. viii. § iii. 1 Kent's 
Com. p. 145. The Santissima Trini- 
dad, 7 VVheaton, Kep. p. 340.) The 
most recent case in this country, in 
which it was decided that a con- 
tract between two subjects of a 
neutral state to export contraband 
of war to a belligerent is not un- 
lawful, is that of Exparte Chav&sse, 
before the Lord Chancellor (West- 
bury) Jurist, N. S., May 20, 1866. 



It was there held that, as in the 
view of international law the com- 
merce of nations is perfectly free 
and unrestricted, if hostilities occur 
between two nations and they be- 
come belligerents, neither bellige- 
rent has a right to impose, or to 
require a neutral government to 
impose, any restrictions on the 
commerce of its subjects. The 
right which the laws of war give 
to a belligerent does not involve, as 
a consequence, that the act of the 
neutral subject in so transporting 
mimitions of war to a beUigerent 
country is either a personal offence 
against the belligerent captor, or 
an act which gives him any ground 
of complaint either against the 
neutral trader personally, or against 
the government of which he is a 
subject. The title of the belligerent 
is limited entirely to the right of 
seizing and condenming as lawful 
prize the contraband articles. He 
has no right to inflict any punish- 
ment upon the neutral trader, or to 
make his act a ground of repre- 
sentation or complaint against the 
neutral state of which he is the 
subject. In fact, the act of the 
neutral trader in transporting 
munitions of war to the belligerent 
country is quite lawful, and the act 
of the other belligerent in seizing 
and appropriating the contraband 
articles is equally lawful. Their 
conflicting rights are co-existent, 
and the act of the one party does 
not render the act of the other 
party wrongful or illegal. (See also 
The Helen, Jurist, N. S., Dec. 30, 
1866.) 
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CHAPTEE IV. 

SAILING UNDER AN ENEMT8 FLAG OR PASS. 

SAILING UNDER ENEMY'S FLAG OR PASSPORT — ENGLISH RULE ON 

THE SUBJECT ^FLAG NOT CONCLUSIVE EVIDENCE CHARACTER OF 

PROPERTY, OR OF THE SHIP, CANNOT BE CHANGED IN TRANSITU : 
EQUITABLE LIENS ON ENEMY's PROPERTY DISREGARDED BY CAP- 
TORS EXCEPTION TO THE RULE WHEN TRANSACTIONS HAD THEIR 

ORIGIN IN TIME OF PEACE. 

Another method by which a hostile character attaches 
to property is, when a neutral vessel sails under the 
flag and pass of the enemy. A vessel so navigating is 
considered as having adopted the national character of 
the country under whose flag she sails. She is liable 
to be considered as part of its mercantile marine ; and 
if the country be hostile she will, on capture by a ship 
of a belligerent, be subject to condemnation as enemy 
property.-^ 

The doctrine is thus stated by Sir W. Scott: — ^"I 
hold this claim," he said, " to be against the established 
rules of law, by which it has been decided that a vessel 
sailing under the colour and pass of a nation is to be 
considered as clothed with the national character of 
that country. With goods it may be otherwise, but 
ships have a peculiar character impressed upon them 
by the special nature of their documents, and have 

1 The Elizabeth, 5 Rob. p. 2. The Anna Catherina, ibid. 167. The 
Goede Hoop, 2 Acton, p. 32. 
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always been held to the character with which they are 
so invested to the exclusion of any claim of interest 
that persons living in neutral countries may have in 
them. In the war before the last this principle was 
strongly recognized in the case of a ship taken on the 
voyage from Surinam to Amsterdam, and documented 
as a Dutch ship. Claims were given for specific shares 
on behalf of persons resident in Switzerland, and one 
claim was on behalf of a lady to whom a share had 
devolved by inheritance, whether diuing hostihties or 
not I do not accurately remember ; but if it was so, she 
had done no act whatever with regard to that property, 
and it might be said to have dropped by mere accident 
into her lap. In that case, however, it was held, that 
the feet of sailing under the Dutch flag and pass was 
decisive against the admission of any claim; and it 
was observed that, as the vessel had been enjoying 
privileges of a Dutch character, the parties could not 
expect to reap the advantages of such an employment 
without being subject at the same time to the incon- 
veniences attaching on it."^ 

This doctrine has been upheld in some of the most 
recent cases that have come before the Admiralty 
Court in England. In the case of " The Industrie," ^ a 
vessel under Eussian colours, with a Kussian pass, and 
whose papers disclosed only Eussian owners, having 
been captured, a claim was made by the master on the 
groimd that he was a neutral, and the lawful owner of 
one-fourth part of the ship. But the Court held that 
the claims could not be supported, as the enemy's flag 
and pass imparted a hostile character on the whole. 

^ The Elizabeth, 6 Rob. p. 2, 5. « 1 Spinks, p. 444. 
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Since the decision of Lord Stowell in the case of " The 
Elizabeth," the flag and pass have been held conclusive 
on the claim of the ship on the part of a neutral 
proprietor, though adopted prior to hostilities, and 
without any prospect of such an event ; no distinction 
being made between the flag being adopted before the 
commencement of hostilities, and when there was no 
reason to suppose that hostiUties would take place, and 
the flag being adopted flagrante bello. Whoever, in 
short, embarks his property in shares of a ship is 
bound by the character of that ship, whatever it may 
happen to be.^ 

In cases on this subject before British Courts of 
Prize a distinction has been taken between the ship and 
the cargo which has not been recognized by the Courts 
in America. In England the rule is, as has been seen, English 

*-* ^ ' rule. 

to hold the ship bound by the character imposed upon 
it by the authority of the government from which all 
the documents issue. But goods which have no such 
dependence on the authority of the state may be 
difierently considered ; and if the cargo be laden in 
time of peace, though documented as foreign property 
in the same manner as the ship, the foreign flag and 
pass have not been held conclusive as to the cargo. 
And while the share of a subject or a neutral in a ship 
navigating under an enemy's pass will be hable to con- 
fiscation, he may obtain restitution of such parts of the 
cargo belonging to him, provided he has not assumed 
the character of the enemy so as to render such parts American 
liable to be regarded as enemy's property .^ The doc- ferent ' 



^ The Primus, 1 Spinks, Ad. 
Rep. p. 3^4. 



3 The Vreede, 6 C. Rob. 5 «. 
Broeders Lust, ibid, 6 «. 
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trine, however, of the American Courts on this point 
is different, and it has been frequently decided that, 
saiUng under the license and passport of an enemy 
constituted, without regard to the object of the voyage, 
or the port of destination, such an act of illegality as 
subjected both ship and cargo to confiscation as prize 
of war. The Federal Courts placed the objection to 
these licenses on the ground of a pacific dealing with 
the enemy, and as amounting to a contract that the 
party to whom the hcense is given should for that 
voyage withdraw himself from the war, and enjoy the 
repose and blessings of peace. The illegality of such 
an intercourse was strongly condemned; and it was 
held that, the moment the vessel sailed on the voyage 
with an enemy's hcense on board, the offence was 
irrevocably committed and consummated, and that the 
delictum was not done away with even by the termi- 
nation of the voyage, but the vessel and cargo might 
be seized after arrival in a port of the United States, 
and condemned as lawful prize.^ To use the language 
of Mr. Justice Washington, it was the attempt by an 
individual of a belligerent country to clothe himself 
with a neutral character by the license of the other 
belligerent, and thus to separate himself from the 
common character of his own country.^ And on 
similar principles it has been considered as a settled 
doctrine in the American Courts, that an insurance is 
void when made on a voyage so rendered illegal by 
sailing under an enemy's license.^ 



^ Kent's Com. i. p. 92. The 
Julia, 1 Gall, p. 606. The Aurora, 
8 Cranch, p. 203. The Hiram, 1 
Wheaton, p. 440. 
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The Ariadne, 2 Wheaton, p. 143. 

The Caledonia, 4 Wheaton, p. 100. 

^ See Colquhoun v. New York 

F. Ins. Co. 15 Johnson, 352. Ogden 
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The flag or pass of a nation will not however Flag not 

, .11 1.1. . .1 conclusive. 

be considered as conclusively impressing upon the 
vessel bearing it the character of that nation. In 
the case of " The Foftuna," ^ which was that of an 
American slaver sailing under a Portuguese flag, it 
was stated that, in efiect, ''all that the Court has 
thrown out refuting the efiect of the flag and pass 
is this, that the party who takes the benefit of them is 
himself bound by them ; he is not at liberty, when 
they happen to turn to his disadvantage, to turn round 
and deny the character which he has borne for his 
own benefit, and upon the credit of his own oaths 
and solemn declarations ; but they do not bind other 
parties as against him ; other parties are at liberty to 
sliow that these are spurious credentials assumed for 
tlie purpose of disguising the true character of the 
vessel." ^ 

As to departure from this rule, in accordance with Treaty 
the stipulations of a treaty, see The Ondemeeming ^ 5 C. tioL.^ 
Eob. p. 7 n. 

Property which at the commencement of the voyage Property 
has a hostile character cannot change that character by 
assignment in transitu so as to protect it from capture. 
Were it otherwise, fraudulent contrivances would be 
resorted to in order, by colourable assignments to neu- 
trals, to shield the property from capture, and trans- 
fers of goods shipped in the enemy's country would 
take place, which it would be hopeless to detect. But 
if a shipment be made in peace, and not in expectation 



V. Barker, 18 Johnson, 87. Craig 
V. U. S. Ins. Co. 1 Peter, C. C. Kep. 
410. 



1 1 Dods. p. 86. 

» The Success, 1 Dods. p. 131. 
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of war^ and the contract lays the risk of the shipment 
on the neutral consignor, the legal property will remain 
to the end of the voyage in the consignor.^ In time 
of peace a transfer in transitu may be made ; but when 
war is actually existing, or hostilities are imminent, the 
principle is that the property shall be held to continue 
as it was at the time of shipment until actual delivery.^ 
So property shipped from a neutral to the enemy's 
country, under a contract to become the property of 
the enemy on arrival, will be considered, if taken in 
transitu^ as enemy's property, capture being regarded as 
equivalent to delivery ; and as the captors, by the rights 
of war, stand in the place of the enemy, they are en- 
titled to a condemnation of goods passing under such a 
contract, as of enemy's property.^ 

When a ship sails in a particular character she can- 
not change it in transitu ; * but it has been decided by 
the Judicial Committee of the Privy Council (reversing 
the sentence of the Court of Admiralty), that although 
a ship may not have reached her original port of desti- 
nation, the transitus will be held to have ceased when 
she has come into the actual possession of a neutral 
transferee, and if she be afterwards captured she must 
be restored. In the case of Sorensen v. The dueen^ a 
Russian vessel was sold bona jide and absolutely by an 
enemy to a neutral, when the war between Great 
Britain and Eussia was imminent. The vessel was at 

» Packet De Bilboa, 2 Rob. Ad. Neptune, ibid. p. 281. By Story, J. 

Rep. p. 183. Anna Catherina, 4 The Ann Green, 1 Gallison, p. 291. 

Rob. 112. » The SaUy, 3 C. Rob. p. 300, in 

' Vrow Margaretha, 1 C. Rob. notis. The Anna Catherina, 4 Rob. 

p. 336. Jan Frederick, 5 Rob. p. 128. p. 107. 

See also The Benedict, Spinks, p. * 1 C. Rob. p. 110. 

314. The Caroline, tW(?. p. 252. The » 11 Moore, P. C. C. p. 141. 
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the time of sale in the prosecution of a voyage from 
Libau, an enemy's port, to Copenhagen, a neutral port, 
where she arrived and was taken possession of by the 
purchaser. The Privy Council held that, under these 
circumstances, the sale, though in transitu^ was valid, 
as the transitus had ceased when the vessel had come 
into possession of the purchaser before the seizure. In 
this same case it was decided that, if the property of 
the enemy be not in transitu^ imminente bello, or 
flagrante bello, the purchase by a neutral of such 
property is vahd, whether the subject of it be lying in 
a neutral or in an enemy's port,^ provided the transfer 
is bond fide. 

Captors disregard all equitable hens on enemy's pro- 
perty, and lay their hands on the tangible property, 
relying on the simple title in the name and possession 
of the enemy. If the Courts were to open the doors 
to equitable claims there would be no end to discussion 
and imposition, and the simplicity and celerity of pro- 
ceedings in Prize Courts would be lost.^ No hen there- 
fore claimed by a neutral upon property captured from 
the enemy will be allowed to prevail in a Court of 
Prize. " Captors," said Sir W. Scott, " are supposed to 
lay their hands on the gross tangible property, on which 
there may be many just claims outstanding between 
other parties which can have no operation as to them. 
If such a rule did not exist it would be quite impossible 
for captors to know upon what grounds they were 
proceeding to make any seizure. The fairest and most 



* Batten v. The Queen, 11 Moore, 
P. C. C. p. 271. The Johanna 
Emilie, 1 Spinks, p. 12. The Johan 
Christopher, ihid. p. 60. The Rapid, 



ibid, p. 80. 

^ The Francis, 1 Gallison, p. 445. 
8 Cranch, p. 335. 
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credible documents, declaring the property to belong 
to the enemy, would only serve to mislead them, if such 
documents were hable to be overruled by Hens which 
could not in any manner come to their knowledge. 
It would be equally impossible for the Court which 
has to decide upon the question of property to admit 
such considerations. The doctrine of liens depends very 
much on the particular rules of jurisprudence which 
prevail in different coim tries. To decide judicially on 
such claims would require from the Court a perfect 
knowledge of the law of covenant, and the application 
of that law in different countries, under all the di- 
versities in which that law exists. From necessity 
therefore the Court would be obliged to shut the door 
against such discussions, and to decide on the simple 
title of property with scarcely any exceptions." ^ 
Property It is then a general principle of Maritime Law, sub- 

cannot be . 

changed at ject to vcry fcw cxccptious, that the character of 
hostility impressed upon property at the outset of a 
voyage, cannot be altered during its continuance. The 
nature of the property must remain the same in transitu. 
The most prominent exception to the rule is when the 
transfer is made during a time of profound peace with- 
out reference to a contemplation of hostilities. But, 
for instance, if the property of an enemy is sent to a 
neutral or friend to be his at his election at the end of 
the voyage, it remains during the whole course of the 
voyage as regards the claims of belligerent enemies' 
property. It is not within the power of the neutral or 
friend to change by his election the character of hos- 

* The Marianna, 6 Rob. p. 24. The Tobago, ibid. p. 24. Kent's Com. i. 
p. 94, 95. 
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tility which attached to the property at its shipment. 
"During the whole voyage," to use the forcible language 
of Mr. Justice Story, " it must be subject to the shipper's 
right of stoppage in transitu ; and this right by the 
capture becomes legally and effectively vested in the 
captors. I do not undertake to say how the case 
might stand as between the shipper and the consignee 
upon such election being made ; it will be time enough 
to decide that question when the case arises. But 
when the interests of third persons intervene the right 
of election cannot defeat their right, and the laws of 
belligerent capture would remain a mere theoretical 
system if the doctrine contended for by the claimants 
should prevail. In my judgment the great principles 
of national law require that no secret liens, no future 
elections, no private contracts looking to future events, 
should cloak with the garbs of neutrality the property 
of an enemy while sailing on the ocean. I know not 
that any person could foresee the alarming extent to 
which the contrary doctrine might lead us. Frauds of 
every name and character might thicken round us and 
not a single bale of hostile property would swim on 
the ocean but it would be covered with neutral liens 
and secret and interminable contracts. Against the 
adoption of principles which would lead to this inevi- 
table result I beg to enter my solemn dissent."^ 

The chief exception to this rule, that property cannot Exception 

transac- 

be transferred in transitu on the high seas, is, as has tions hav- 

■I Til • 1 1 • • • ^"S their 

been observed, when the transaction had its origin origin in 
bond Jide in time of peace. To such erases the rule peace. 
which arises out of a state of war, and creates new 

» The Francifl, 1 Gall. p. 445. 
G 
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rights in other parties, can have no application.^ And 
accordingly, in consideration of the fair course of mer- 
cantile speculation, Sir W. Scott allowed a transfer of 
title to goods to be effected by the transfer of the bills 
of lading when it had been done without any view of 
accommodation to relieve the seller from the pressure 
or the prospect of war. But if the contemplation of a 
war leads immediately to the transfer and becomes the 
foundation of a contract which would not otherwise 
have been entered into on the part of the seller, and 
this is known to be so done in the understanding of the 
purchaser, though on his side there may be other con- 
current motives, such a contract cannot be held good on 
the same principle that appKes to invalidate a transfer 
in transitu in time of actual war,^ " The nature of both 
contracts is identically the same, being equally to pro- 
tect the property from capture of war, not indeed in 
either case from capture at the present moment when 
the contract is made, but from the danger of capture 
when it is likely to occur. The object is the same in 
both instances, to afford a guarantee against the same 
crisis. In other words, both are done for the purpose 
of eluding a belligerent right, either present or ex- 
pected. Both contracts are framed animo fraudandi^ 
and are in my opinion justly subject to the same 
rule." 



* The Vrow Margaretha, 1 Rob. 
p. 837. The Packet de Bilboa, 2 
Bob. p. 133. 

• The Rendsborg, 4 Ch. Rob. p. 



121. The Jan. Frederick, 5 Rob. 
p. 133. Twiss, Law of Nations, 
Time of War, p. 324. 
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CHAPTEE V. 

8HIFS DOCUMENTS. 

PROPER DOCUMENTS NECESSARY TO SUPPORT CHARACTER OF NEU- 
TRALITY OF A SHIP SPOLIATION OR CONCEALMENT OF PAPERS, 

EFFECT OF — JUSTIFIES CAPTURE AND DETENTION — SIMULATED 

PAPERS ^TREATY PROVISIONS — NATIONALITY OF A PUBLIC VESSEL 

ASCERTAINED FROM HER FLAG AND COMMISSION. 

1. It is indispensable that a neutral vessel should be 
furnished with the proper documents necessary to 
support her character of neutrahty ; and the object of 
the right of visit is — ^by Art. XVil. of the Treaty of the 
Pyrenees (Nov. 7, 1650), which is considered to em- 
body the common law of nations on the subject — stated 
to be for the purpose of inspecting the ship's pass or sea- ship's 

L)ciSS« 

letter, whereby the nature of her cargo, and likewise 
the domicil, residence, and names of her master and 
owner, as well as of the vessel itself, may be ascer- 
tained.^ The most material of these documents are the 
register, passport or sea-letter, muster-roll, log-book, 
charter-party, invoice, and bill of lading ; and although 
the want of some of these papers is strong presumptive 
evidence against the ship's neutrahty, yet the want of 
any one of them is not conclusive. Si aliquid eoe 
solemnibus dejiciat cum equitas poscit subveniendum est 
The concealment of papers, material for the preserva- 
tion of the neutral character, justifies a capture, and 

* Twiss, Law of Nations, Time of War, p. 183. 

g2 
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carrying into port for adjudication, though it does not 
absolutely require a condemnation.^ It is good ground 
to refuse costs and damages on restitution, or to refuse 
further proof to relieve the obscurity of the case when 
the cause laboured under heavy doubts, and there were 
primd facie grounds for condemnation independent of 
the concealment.^ The spohation of papers is a still 
more aggravated and inflamed circumstance of suspi- 
cion. That fact may exclude further proof, and be 
sufficient to infer guilt, but it does not in England, as 
it does by the Maritime Law of other countries, create 
an absolute presumption juris et de jure ; and yet a 
case that escapes with such a brand on it is, to use the 
expression of Sir W. Scott, " saved so as by fire."^ Dr. 
Twiss, in his work on the Law of Nations, gives the 
following account of the practice of nations with regard 
to a ship's papers :* — " Where treaties exist in regard to 
the exhibition of a pass or sea-letter, such ships only as 
are furnished with the specified pass or sea-letter are 
entitled to the treaty privileges, whatever they may be. 
Li other cases, the pass is not in the present day an 
indispensable document if there are other papers on 
board which satisfactorily establish the character, pro- 
perty, and destination of the ship and cargo. Amongst 
them the most important is the buUder's contract, or 
Bill of the bill of sale in case the ship has ever changed 
owners ; and, in addition, the certificate of registry, if 
the municipal law of the port firom which tlie ship hails 
requires that she should be registered. If these two 

1 K'nt's Com. i. p. 101. ' Tho Iluiitcr, 1 Dods. p. 480. 

^ Livinfrslon ?». Marine Ins. Co., * Law of Nations, Time of War, 
7 Crancb, p. 544. I p. 183. 
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papers are on board, and their bond fides are not im- 
peached, the proof of the property as regards the ship 
will be suflSiciently complete, so far as documentary 
evidence is concerned. With regard to the cargo, if Cargo 
the ship is a general ship, her manifest and the bills of 
lading are the best evidence of both the ownership 
and the destination of the cargo. If, on the other The 

charter- 
hand, the vessel should be chartered, the charter- party. 

party should also be on board ; but the absence of the 
charter-party will not justify the condemnation of the 
ship, any more than the absence of the invoice of the 
goods ; but the non-production of any ship's paper, 
which is in strict law documentary evidence in regard 
either to the ship herself or to the cargo, will justify 
the sending the vessel into port for inquiry, in order 
that the master may account satisfactorily, before a 
Court of Prize, for the absence of the missing 
document." 

2. This statement of the law is in accordance with 
the leading authorities on the subject, both in this 
country and the United States of America. " By the 
law of every maritime court of Europe," observes Sir 
W. Scott,^ "spoliation of papers not only excludes 
further proof, but does per se infer condemnation, 
founding a presumption, juris et de jure^ that it was 
done for the purpose of fraudulently suppressing evi- 
dence which if produced would lead to the same result, 
and this surely not without reason, although the lenity 
of our code has not adopted the rule in its full rigour, 
but has modified it to this extent, that if all other cir- 
cumstances are clear, this circumstance alone shall not 

1 The Hunter, 1 Dods. p. 480. 
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be damnatory, particularly if the act was done by a 
person who had interests of his own that might be 
benefited by the commission of this injurious act. 
But although it does not found an absolute presump- 
tion juris et de jure^ it only stops short of that, for it 
certainly generates a most unfavourable presumption." 
So in Marine Insurance Law it has been estabUshed as 
a principle that concealment of a ship's papers amounts 
to a breach of warranty. This was the point decided 
in America in the important case of Livingstone v. 
Marine Insurance Company^ when Mr. Justice Story 
made the following observation. " It is," he said, " un- 
doubtedly true that the warranty of neutraUty extends 
not merely to the fact of the property being neutral, 
but that the conduct of the voyage shall be such as to 
protect and preserve its neutral character. It must also 
be conceded that the acknowledged belUgerent right of 
search draws after it a right to the production and 
examination of the ship's papers, and if these be denied 
and the property is thrown into jeopardy there can be 
no reasonable doubt but that such conduct constitutes 
a breach of the warranty. 

" Concealment and even spoHation of papers do not 
ordinarily induce a condemnation of the property, but 
they always afford cause of suspicion, and justify cap- 
ture and detention. • In many cases the penal effects 
extend in reality, though indirectly, to confiscation; 
for if the cause labours under heavy doubts, if the 
conduct be not perfectly fair, or the character of the 
parties is not fiilly disclosed upon the papers before 
the Court, the concealment or spoliation of papers is 

1 7 Cranch, p. 644. 
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made the ground of refusing further proof to relieve 
the obscurity of the cause ; and all the fatal consequences 
of a hostile taint follow on the denial." 

3. A ship's nationality, then, is tested mainly by an Simulated 
examination of the 'papers she has on board. If, how- 
ever, these papers are simulated, and are such as make 
the vessel liable to seizure, still, according to the strict 
law of nations, this circumstance does not of itself 
amount to an infraction of neutrality.^ This is clearly 
laid down in one of the most recent common law cases 
in which the subject was noticed, that of Hobbs v. 
Hemming (5 New Eeports, 25th Feb, 1865), before the 
Court of Common Pleas. In that case, to a declara- 
tion on a policy of marine insurance on goods from 
London to Matamoros for. a total loss, the defendant 
pleaded that the goods were contraband of war, and 
were shipped by the plaintiff "^^ for the purpose of being 
sent to and imported into " a port in a State at war 
with the United States, and were liable to be seized by 
the cruisers of the United States as contraband ; and 
that the ship was carrying goods and papers which 
rendered her hable to be seized by such cruisers; 
and that the ship and goods were seized accordingly, 
which was the loss complained of. The Court held 
that the allegation that the ship was carrying goods 
and papers which rendered her liable to seizure was 
immaterial, as the goods were not alleged to be the 
plaintiff's^ and he was not shown to be responsible for 
the papers, or for any other goods than his own ; and 
further, that simulated papers alone are not such a 
breach of neutrality as to work a forfeiture of the ship, 
but only evidence from which a cause of forfeiture may 

1 The Franklin, 3 Rob. pp. 217, 221. 
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be inferred. " Tlie allegation," observed Chief Justice 
Erie, " that the ship was carrying papers which made it 
liable to be seized is not strictly accurate with reference 
to the law of nations. The papers alone are not a 
breach of neutrality so as to work a foifeiture of the 
ship, they are only evidence from which a cause of 
forfeiture may be inferred. They may be evidence 
either of enemy's property, or of destination to a block- 
aded port, or to an enemy's port with contraband, and 
80 be evidence upon which the judge may find a cause 
of forfeiture proved, but they are in themselves no 
cause of forfeiture. The language of Sir William Scott 
in the case of the « Franklin " (3 Ch. Bob. 217, 221), 
speaking of simulated papers, and saying that ^ this 
fraudulent conduct justly subjects the ship to confisca- 
tion,' must be taken with reference to the question 
before him, whether the ship should be confiscated as 
well as the contraband cargo ; and his decision is in the 
aflSrmative, and rightly, if the shipowner was knowingly 
conveying contraband to an enemy's port, of which 
knowledge papers indicating a false destination would 
raise a presumption." 
Treaty 4. Evcu whcu formal provision has been made by 

treaties as between two Powers, that the vessels of each 
country should be provided with certain documents, as 
a sea-letter or passport, the absence of these papers 
does not of itself form ground for condemnation. For 
instance, in the treaty of 1795, concluded between 
Spain and the United States of America, it was pro- 
vided (Art. 17) that the ships of these countries should 
be furnished with certain certificates, such as were 
therein described. But it was nevertheless held that 
the want of these documents was no substantive ground 



provisions. 
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for confiscation of the ship, but merely justified her 
capture, and authorised the captors to send her into a 
proper port for adjudication. By the general law of 
nations, as well as by the particular stipulations of the 
treaty in question, the parties were considered to be at 
liberty to give further explanations of their conduct, 
and to make other proofs of their property, for the 
spoUation of the papers may be caused by accident, 
necessity, or superior force.^ The observation of Lord 
Mansfield, in Bemardi v. Motteaux^ was to a similar 
effect. By the Maritime Law of all countries, he said, 
throwing papers overboard was considered as a strong 
presumption of enemy's property ; but in all his ex- 
perience he had never known a condemnation on that 
circumstance only. 

With regard to public vessels, their nationality is Public 
ascertained fi:om the Flag and the Commission. The war. 
latter furnishes the most complete proof ; for the flag, 
although primd facie^ is not conclusive evidence of 
national character. But the commission of a pubhc 
ship signed by the proper authorities of the nation to 
which she belongs, so far at least as foreign Courts are 
concerned, imports absolute verity, and the title is not 
examinable. The property in her must be held to 
reside in the nation to which she professedly belongs, 
and it must be taken to have been duly acquired. This 
has, as observed by Mr. Justice Story, been the settled 
practice between nations. It is a rule founded in 
public convenience and pohcy, and cannot be broken 
in upon without endangering the peace and repose, as 
well of neutral as of belligerent sovereigns.^ 

» The Pizanro, 2 Wheaton, p. 243. ' La Santissima Trimdad, 7 
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CHAPTER VI. 

CONTRABAND OF WAR, 

CONTRABAND OP WAR — ^DOCTRINE OP TEXT-WRITERS AND THE 

PRACTICE OP NATIONS — ARTICLES DIRECTLY CONTRABAND 

ARTICLES ANCIPITIS USUS — DOCTRINE OP CONSTRUCTIVE CONTRA- 
BAND PROVISION — DESTINATION AS APFECTING THE QUESTION 

OP CONTRABAND — ARTICLES MUST BE TAKEN IN DELICTO — GOODS 

DESTINED FOR A NEUTRAL PORT NOT CONTRABAND ^MAXIM THAT 

" THE OFFENCE DEPOSITED WITH THE CARGO " — DESPATCHES — AM- 
BASSADORS IN A NEUTRAL COUNTRY ^THE AFFAIR OF THE TRENT 

PENALTY, CONFISCATION OF CARGO — ^RIGHT OF PRE-EMPTION — 
NEUTRALS MAY LAWFULLY SELL TO EITHER BELLIGERENT. 

It is not intended in this place to enter into the 
history of the law of contraband of war. The reader 
who is desirous of pursuing this subject, which is one 
full of interest to the student of prize law, wUl find it 
fully and at the same time concisely treated in Dr. 
Twiss's work on the " Law of Nations in Time of 
War," ^ where the authorities bearing on the question 
are collected and examined. Probably no question of 
international jurisprudence has been more fruitful in 
dispute between neutral and belligerent nations, owing 
to the uncertainty which has at all times prevailed as 
to the precise articles which come under the denomina- 
tion of contraband. Here it must be sufficient to give 
the leading points of the law of contraband of war, as 
it may be collected from the writers who have treated 

^ Ch. 7, p. 232. 
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of, and the decisions which have enforced, this branch 
of international jurisprudence in England and in 
America. 

The law of nations has imposed upon neutrals 
certain restrictions on their commerce with belli- 
gerent States — a traffic into which they are natu- 
rally desirous to enter on the commencement of war. 
Among these restrictions is the rule under which a 
neutral is prohibited from supplying a belligerent 
power with warlike stores, or articles that may be made 
subservient to warlike purposes. These articles are 
termed contraband; which is a term of positive law, 
and means, in its primary sense, something prohibited 
by ban or edict. It subsequently came to be applied 
to a trade in certain articles carried on by the subjects 
of a neutral Power with the ports of a belhgerent 
State. ^ These articles range themselves into two classes. 
The first class comprehends all such as are in them- 
selves implements of war, or which may be made im- 
mediately and directly of use in war. The second 
includes all those articles, ancipitis usus, which, not 
being at aU times illegal merchandise to a belligerent 
port, have acquired the character of contraband, either 
from their destination or from other circumstances 
arising out of the particular situation of the war or the 
condition of the parties engaged in it. The former 
class may be termed contraband direct ; the latter, con- 
traband constructive, 

" There have been formerly," says Grotius, " and still Doctrine 
are, great disputes as to what may lawfully be done writers, 
to those who are not our enemies, nor are willing to be 

' Twiss, p. 232. 
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thought so, and yet furnish our enemies with supplies. 
This is a point which has been sharply contested, both 
in ancient and modem times, some maintaining the 
extreme right of war, others the hberty of commerce. 
In the first place we must distinguish between the 
things themselves : for there are some things which 
are of use only in war, as arms, others which are of no 
use in war, but serve only for pleasure, others which 
are useful both in war and peace, as money, provisions, 
ships, and their appurtenances. Concerning the first 
kind, it is true what was said by Amalasuntha to 
Justinian, that they are on the side 'of the enemy who 
supply him with things necessary for the war. As to . 
the second class of things, no complaint can be raised. 
With regard to the third class, which are objects of 
equivocal use, the circumstances of the war must be 
considered ; for if I cannot protect myself unless I in- 
tercept what is sent, necessity will give me a right to 
intercept it, but imder the obligation of restitution, 
except there be cause to the contrary. But if the sup- 
plying of the articles will impede the execution of my 
design, and the party who transports them might have 
known this fact — as, for instance, if I am besieging a 
town or blockading a port, and a surrender or a peace 
is daily expected — ^he will be liable to me for damages, 
and his property may be taken to satisfy the damages. 
If he has not done the damage, but is only attempting 
to do it, his property may be detained until he gives 
security for the future; but if the injustice of my 
enemy be very clear, and the supplies conveyed to him 
support him in his unjust war, then shall the party who 
conveys them to my enemy be not only liable to repair 



Chap. VI. CONTRABAND OP WAR. 93 

my loss, but he may be treated as a criminal, as one 
who is rescuing a notorious offender from impending 
judgment ; and for this reason it will be lawful for me 
to deal with him according to his offence, and for the 
purpose of punishment I may deprive him of his 
merchandise."^ 

Bynkershoek questions the opinion of Grotius, that 
there is an intermediate class of articles of promiscuous 
use which a belligerent may intercept on their way to 
his enemy if he cannot defend himself except by inter- 
cepting them, imder the obligation of making restitu- 
tion, on the ground that no belligerent can be expected 
to judge equitably between himself and a neutral mer- 
chant, as to the existence of such necessity as will 
warrant him in intercepting the goods of the latter, 
whilst the practice of nations makes no such distinction. 
He speaks of a common law of nations founded upon 
reason and usage, and that whilst reason suggests that 
we should be friends in an equal manner to our friends, 
although they should be enemies to each other, the 
usage of nations may be gathered from the conventions 
and declarations of sovereign princes. He says, " Dixi 
ex perpetu4 quodammodo consuetudine quia unum forte 
alterumve pactum, quod a consuetudine recedit jus 
gentium non mutat"^ He holds it' to be lawful for a 
belligerent, under special circumstances, to forbid 
other articles besides what are contraband of war to 
be carried to the enemy ; and he accordingly admits 
a class of things which, if not at aU times contra- 
band, may become contraband under circumstances. 

^ De Jure Belli et Pacis, lib. iii. Nations, p. 249. 
c. 1, § 5, cited Twiss, Law of ' Queest. Jur. Pub., lib. i. c. 10. 
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His views and those of Grotius seem essentially the 
same.^ 

VatteL The opinion of Vattel on this subject is somewhat 

wanting in precision, but he states in general terms that 
commodities particularly used in war are contraband, 
and instances arms, miUtary and naval stores, horses, 
and even provisions, under certain circumstances, as 
where there is a hope of reducing the enemy by 
famine. His words are, " Les choses qui sont d'un 
usage particulier pour la guerre, et dont on empfiche le 
transport chez I'ennemi, s'appellant marchandises de 
contrabande. Telles sont les armes, les munitions de 
la guerre, les bois, et tout ce qui sert a construction et 
a I'armement des vaisseaux de guerre, les chevaux, et 
les vivres memes en certaines occasions, oil Ton espere 
de reduire Tennemi par la faim."^ From this passage 
it will be seen that Vattel expressly includes in his list 
of articles contraband of war anything that may be 
useful to the enemy, either in the direct prosecution of 
hostihties, or indirectly by affording him the means of 
holding out against the attempts of a belHgerent to 
reduce a besieged or blockaded place by cutting off 
suppHes. Under these circumstances provisions are 
contraband. 

French The opiuious of the French jurists are thus summed 

jurists. 

up by Dr. Twiss -? — " Vahn, amongst the older French 
writers, holds that provisions are not contraband of 
war by the law of nations, except they are being car- 
ried to besieged or blockaded places ; but he admits 
that naval stores have, by the usage of nations, come to 
be regarded as contraband, and that munitions of war 

1 Twiss ut supra. « Bk. iii. c. 7, § 112. ^ Law of Nations, p. 270. 
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may be rightfully captured by a belligerent under any 
circumstances, if they are being carried to the dominions 
of the enemy. Amongst the more recent French writers 
who have treated professedly of neutral commerce in time 
of war, M. de Hautefeuille occupies a more advanced SLdeHan' 
position than Vahn was content to take up in restrain- *«^««i^' 
ing the exercise of belligerent right, when he maintains 
that there is only one class of articles which are pro- 
perly contraband of war — namely, objects which are 
both necessary and exclusively useful for belligerent 
purposes, and which are directly available for such 
purposes without undergoing any change. He excludes 
naval stores altogether from the list of contraband.^ 
M. Ortolan,^ on the other hand, holds that munitions of 
war and suppUes of aU sorts which serve directly and 
exclusively for the purposes of war are absolutely and 
necessarily contraband of war, whilst other articles, 
which are useful in peace, but can also be adapted to 
purposes of war, may under particular circumstances 
be declared contraband ; on the other hand, he main- 
tains that provisions can never be considered contraband 
of war, imless they are being carried to a blockaded 
place. With regard to the catalogue of contraband 
articles, M. Ortolan considers that the list must neces- 
sarily vary with the apphcation of science to the pur- 
poses of war. In this respect he agrees with Lord 
Erskine, who, in the course of the debate in the House 
of Lords on the Order in Council issued in 1808, ob- 
served that the king may make new declarations of 
contraband when articles come into use as implements 



* Des Droits et des Devoirs des 
Nations Neutres, tit. 8, § 6, art. 4. 



' Diplomatic de la Mer, lib. ill. 
c. 6. 
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of wax which were before innocent: this is not the 
exercise of discretion over contraband ; the law of 
nations prohibits contraband, and it is the ilsils hellici 
which, shifting from time to time, makes the law shift 
with them." 1 

It will thus be seen that the opinions of text writers 
and the practice of nations are conjflicting on questions 
of contraband of war. Omitting, therefore, the con- 
sideration of what articles are or are not to be con- 
sidered contraband under treaties existing between 
nations, (as to which the reader is referred to Mr. 
Manning's work on the Law of Nations, pp. 284, et seq.,) 
it remains to be examined what principles the Courts 
of Prize in England and America have laid down, in 
the absence of treaty engagements, as guiding their 
decisions on cases of contraband where the articles are 
ancipitis usus. 

It must be observed, however, in the first place that 
all such articles as are directly contraband will be 
invariably confiscated. These are all warhke instru- 
ments, or materials from their own nature adapted for 
use in war.^ Within this class would be included 
cannon and guns, with their appurtenances, such as 
ammunition and carriages, nfiihtary clothing and equip- 
ments ; all such articles in a natural or imperfectly 
prepared state which are used almost exclusively for 
hostile purposes, such as saltpetre, sulphur suitable for 
making gunpowder, and machinery for the manufacture 
of arms and ammunition. In addition to these articles 



^ Lord Erskine's Speech, March 
8, 1808. Cobbett's Parliamentary 
Debates, p. 968. 



' Wheaton, Inter. Law. p. 5.36, 
6th ed. 
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the British Courts have condemned vessels ^ evidently 
built for warlike uses, such as gunboats and mortar- 
boats destined to be sold to the enemy, and all kinds 
of articles which are not in their native and unmanu- 
factured state, and which are fitted up for the building 
and equipment of ships of war, such, for instance, as 
masts, spars, rudders, sails, sail-cloth ,2 cordage, rigging, 
anchors,^ and sheet copper ."^ These are articles serving 
for the equipment of vessels ; they are immediately 
and unequivocally subservient to warlike uses,^ and 
are therefore directly contraband of war. 

The doctrine of contraband, however, has mainly 
been drawn into question in the case of things ancipitis 
rjLSUs^ which are in themselves equally useful for civil 
as for military purposes, but which have acquired an 
equivocal character, either from the circumstances of 
the war, the situation of the parties engaged in it, or 
from their destination to a blockaded or besieged place 
or a port of naval or military equipment. In deciding -Ajtides 
whether such articles are contraband of war, the duceof 

exporting 

Court will have regard to the character of the port country, 
from which they are exported as well as of the port 
to which they are bound. When they have been the 
produce of the country from which they are exported, 
and are the property of its subjects or citizens, and are 
the staple articles of its commerce in time of peace, 
they have not been condemned as unlawful articles of 



* The BrutuS; before the Lords, 
July 27, 1804, cited in Appendix 
to c. 5, Rob. p. 408. The Rich- 
mond, c. 5, Rob. p. 325. 

2 The Neptunus, 3 Rob. p. 108. 

s The Stadt Embden, 1 Rob. p. 
29. 



< The Charlotte, 6 Rob. p. 277. 
Twiss, Law of Nations, Time of 
War, p. 276. 

* See Treaty of Commerce be- 
tween Great Britain and Brazil, 
Aiipr. 17, 1 827. Martens, N. R. vii. 
479. 



II 



98 MARITIME LAW. Chap. VI. 

neutral trade except when the ship has been bound to 
a port of naval or military equipment.^ Under these 
circumstances indulgence has been shown to such 
articles as pitch and tar,^ hemp,^ rosin,* ship-timber in 
bulk,^ planks, iron in an unwrought or unmanufactured 
state,^ and other similar articles. " The most important 
distinction," says Chancellor Kent, " is whether the 
articles were intended for the ordinary use of life, or 
even for mercantile ships' use, or whether they were 
going with a highly probable destination to militaiy 
use. The nature and quaUty of the port to which the 
articles were going is not an irrational test. If the port 
be a general commercial one, it is presumed the articles 
are going for civil use, though occasionally a ship of 
war may be constructed at that port. But if the great 
predominant character of the port, like Brest in France, 
or Portsmouth in England, be that of a port of naval 
mihtary equipment, it will be presumed that the articles 
were going for military use, although it is possible that 
they might have been appHed to civil consumption. 
As it is impossible to ascertain positively the final use 
of an article ancipitis usus^ it is not an injurious rule 
which deduces the final use from the immediate des- 
tination ; and the presumption of a hostile use, founded 
on its destination to a military port, is very much 
inflamed, if at the time when the articles were going, 
a considerable armament was notoriously preparing to 
which a supply of these articles would be eminently 
useful." 7 



» Twiss; pp. 276, 277. 
2 The Sarah Christina, 1 Rob. 
p. 241. 

8 The Apollo, 4 Kob. p. 158. 
* Nostra Signora de Bezona, 5 



Rob. p. 98. 

* The Twendo Broder, 4 Rob. p. 
33. 

« The Ringende, 1 Rob. p. 89. 

7 Com. i. p. 142. 
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It is, however, with regard to provisions that dis- Provisions, 
cussion on questions of constructive contraband has 
mainly arisen. The rule that has been adopted in the 
Admiralty Court in England has been laid down with 
great clearness and precision by Sir W. Scott, in the 
leading case of the '^Jonge Margaretha," Klausen, 
master.^ It was then held, that according to the 
modem estabhshed rule, articles of provisions are not 
generally contraband of war, but they may become so 
under circumstances arising out of the particular situ- 
ation of the war, or the condition of the belligerent; 
and that provisions are less Kable to be treated as 
contraband when they are of the growth of the country 
which exports them, and when they are not prepared 
for immediate use. It was also decided that when 
articles of provisions are going to a commercial port 
the presumption is that they are going there for civil 
use ; but that the presumption was the other way when 
their destination was to a port of naval-military equip- 
ment, especially if there be a hostile armament pre- 
paring there. It was observed by the Court that the 
catalogue of contraband had varied much, and some- 
times in such a manner as to make it very difficult to 
assign the reason of the variations, owing to particular 
circumstances the history of which had not accom- 
panied the history of the decisions. In 1673, when 
many unwarrantable rules were laid down by public 
authority respecting contraband, certain articles of 
provision, as corn, wine, and oil, were deemed contra- 
band, according to the judgment of Sir E. Wiseman, 
the then King's Advocate, a person of great knowledge 

' 1 Cb. Rob. p. 189. 
u 2 
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and experience in the practice of the Admiralty, and 
in much later times many other sorts of provisions 
have been condemned as contraband. In 1747 and 
1748 butter and salted fish and rice were condemned 
as contraband, and these cases show that articles of 
human food have been considered as contraband when 
it was probable they were intended for naval or miUtary 
use. In the case before the Court accordingly the 
transaction, which was one of a neutral carrying pro- 
visions (a cargo of cheeses) not the product and manu- 
facture of his own coimtry, but of the enemy's ally in 
the war, and to the port of naval equipment of the 
enemy, was condenmed. 

These doctrines of Enghsh Prize Law were essen- 
tially the same with that adopted by the Congress of 
the United States in 1775, for they declared that all 
vessels to whomsoever belonging, carrying provisions 
or other necessaries to the British army or navy within 
the colonies should be subject to seizure and confis- 
cation.^ They were also fully adopted by the Supreme 
Court of the United States, which indeed, as observed 
by Dr. Twiss,^ appears in the case of the " Commercen " ^ 
to have gone beyond any precedent furnished by the 
Prize Courts of Great Britain. In that case a Swedish 
vessel was carrying a cargo of provisions, the property 
of English merchants, to a Spanish port for the use 
of the British armies in Spain, engaged in hostilities 
against France. Great Britain was at the period in 
question at war both witli France and the United 



* Journals of Congress, i. p. 241. 
Kent, Com. i. p. 142. 
2 Law of Nations, p. 278. 



' 2 Gallison, p. 260. Maison- 
naire et al. v. Keatinge, 2 Gall, 
p. 325. 
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States ; but between France and America there was no 
alliance or common action. Sweden and Spain, on the 
other hand, were the allies of Great Britain in the war 
against France, but were neutral in the war against 
the United States, The cargo was condemned as 
enemy's property, but the ship was released, and in 
the District Court of Maine freight was allowed ac- 
cording to the rule of the Consolato del Mare, and the 
ancient practice in such cases when enemy's goods are 
captured on board a neutral vessel. Mr. Justice Story, 
however, in the Circuit Court of the United States, 
reversed the judgment of the Court below so far as it 
allowed freight, and held that though, strictly speaking, 
it was not a question of contraband, for that could 
only arise when the property belonged to a neutral, 
and in this case the property belonged to an enemy, 
yet that the shipowner, in carrying provisions for public 
use and under a public contract, was assisting the 
military operations of the enemy. He pronounced 
accordingly the voyage to be ilUcit and inconsistent 
with the duties of neutrality, equally as the carrying of 
the enemy's despatches or the conveyance of military 
persons in his employ. The Supreme Court of the 
United States affirmed this judgment by a majority of 
four against three judges, Mr. Justice Story himself 
forming one of the majority ; in his judgment he gave 
a very complete account of the law of contraband. 
" The general rule," he said, " that the neutral carrier of 
enemy's property is entitled to his freight is now too 
firmly established to admit of discussion. But to this 
rule there are many exceptions. If the neutral be 
guilty of fraudulent or un-neutral conduct, or has in- 
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terposed himself to assist the enemy in carrying on the 
war, he is justly deemed to have forfeited his title to 
freight. Hence the carrying of contraband goods to 
the enemy, the engaging in the coasting or colonial 
trade of the enemy, the spoliation of papers, and the 
fraudulent suppression of an enemy's interest, have 
been held to affect the neutral with the forfeiture of 
freight. And in cases of a more flagrant character, 
such as carrying despatches or military passengers for 
the enemy, or engagement in the transport service of 
the enemy, or a breach of blockade, the penalty of 
confiscation has been inflicted. 

" By the modern Law of Nations provisions are not 
in general deemed contraband, but they may become 
so when the property of a neutral, on account of the 
particular situation of the war or on account of their 
destination. If destined for the ordinary icse of life in 
the enemy's country, they are not in general contra- 
band ; but it is otherwise if destined for mihtary use. 
Hence, if destined for the army or navy of the enemy, 
or for his ports of naval or military equipment, they 
are deemed contraband. 

" Another exception from being treated as contra- 
band is when the provisions are the growth of the 
neutral exporting country. But if they be the growth 
of the enemy's country, and more especially if the 
property of his subjects, and destined for the enemy's 
use, there does not seem any good reason for the 
exemption ; for, as Sir William Scott observes, in 
such a case the party has not only gone out of his way 
for the supply of the enemy, but he has assisted him 
by taking off his surplus commodities. 

"But it is argued that the doctrine of contraband 
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does not apply in the present case, because the* des- 
tination was to a neutral country. And it is certainly 
true, that goods destined for a neutral country can 
never be deemed contraband, whatever may be their 
character or however well adapted for warlike pur- 
poses. But if such goods are destined for the direct 
and avowed use of the enemy's army or navy^ I should 
be glad to see an authority which coimtenances their 
exemption from forfeiture when the property of a 
neutral I agree, however, that strictly speak- 
ing this is not a question of contraband, for that can 
only arise where the property belongs to a neutral, and 
here the property belonged to an enemy, and was, 
therefore, hable at all events to confiscation. But was 
the voyage lawful, and such as the neutral could in 
good faith and without a forfeiture of his character 
engage in ? It has been solemnly adjudged that being 
engaged in the transport service of the enemy ,^ or in 
the conveyance of miUtary personages in his employ,^ 
are acts of hostihty which subject the property to 
confiscation. And the carrying despatches froni the 
colony to the mother country of the enemy has sub- 
jected the party to a like penalty.^ In these cases, the 
fact that the voyage was to a neutral port was not 
thought to change the character of the transaction." 

It will be seen that the grounds on which the Court 
professed to rest its decision in the case of the " Com- 
mercen," namely, that the provisions composing the 
cargo, although neutral property, were contraband, as 
being the growth of the enemy's country, and destined 

' The Friendsliip, 6 Rob. p. ^ xhe Orozembo, 6 Rob. p. 430. 
420. 3 The Atalanta, 6 Rob. p. 440. 
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not for the ordinary uses of life, but for the extraor- 
dinary supply of the enemy's military and naval force, 
were not only, as Chancellor Kent asserts,^ an adoption 
of the doctrines of English Prize Law, and a result of 
the principles laid down by Sir WiUiam Scott, but 
went much beyond them. And this was the view 
taken by the minority of the Court, including Chief 
Justice Marshall. That distinguished judge gave it as 
his opinion, " that a remote and consequential effect of 
an act was not sufficient to give it a hostile character, 
its tendency to aid the enemy in the war must be 
direct and immediate. It is also necessary that it 
should be injurious to us ; for a mere benefit to another 
which is not injurious to us cannot turn a friend into 
an enemy." Mr. Justice Livingstone and Mr. Justice 
Johnson concurred with the Chief Justice that " Sweden 
being the ally of Great Britain in the Peninsular War, 
her subjects had an indubitable right to transport 
provisions in aid of their nation, or its allies. The 
owner, therefore, had a right to his freight, for he did 
no aot inconsistent with our belligerent rights while in 
the direct and ordinary exercise of those rights which 
a state of war conferred upon himself" ^ 

The majority, however, of the Court considered the 
voyage of the Swedish ship to be such an injfringement 
of neutrality as to deserve the infliction of the penalty 
of loss of freight, a consequence which has always 
been held by English Prize Courts to attach to the 
carrying of a contraband cargo.^ 



1 Com. i. p. 142. 

2 1 Wheaton, p. 382. Maisonnairo 
et al. V, Keatingo, 2 Gall. p. 325. 



' The Mercurius, 1 Rob. p. 288. 
Bynkershoek, Qmest. Jur. Pub. lib. 
i. c. 10. 



Chap. VI. 



CONTRABAND OF WAR. 



105 



Articles of contraband must, as a rule, be taken in Articles 
delicto^ in the actual prosecution of the voyage to the taken in 
enemy's port, and the offence is complete the moment 
the ship quits the port for a hostile destination ; ^ and 
this is so, although the voyage be taken from one port 
of the enemy to another.^ It has been also decided 
that no person will be permitted to carry articles of a 
contraband nature to a hostile port under an intention 
of selling other innocent commodities only, and of 
proceeding with the contraband articles to a port of 
ulterior destination.^ 

Goods going to a neutral port cannot come under 
the description of contraband ; no goods going to such 
a port will be held contraband.* The most recent case 
in which this principle of Prize Law came under dis- 
cussion in the Courts of this country was that of Hobbs 
V. Hemming^ before the Court of Common Pleas.^ In 
that case, to a declaration on a policy of marine in- 
surance on goods from London to Matamoros for a 
total loss, the defendants pleaded that the goods were 
contraband of war, and were shipped by the plaintiff 
" for the purpose of being sent to and imported into " a 
port in a State at war with the United States, and were 
liable to be seized by the United States' cruisers as 
contraband. Matamoros was a neutral port; but it 
was urged that it was not the true destination of the 
ship and cargo, which were, it was alleged, designed in 
reality for a port in the Confederate States. But the 
Court held that the defendant could not rely on the 



• 1 The Mina, 3 Rob. p. 168. 

3 The Edward, 4 Rob. pp. 68, 70. 

3 The Trende Sostre, 6 Rob. 
pp. 390, 392, note. 
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proximity of Matamoros to the Confederate States ; nor 
could its position be the subject of judicial notice. " If 
the goods were in course of transport from a neutral 
to a neutral port," said Chief Justice Erie, " the better 
opinion " (see the authorities collected in Ortolan's "Dip- 
lomatic de la Mer," vol. ii. p. 181) " seems to be, that war 
does not give to a belligerent any right to seize them on 
account of their quality. The allegation that the goods 
were shipped for the purpose of being sent to an enemy's 
port is an allegation of a mental process only. We 
are not to assume, therefore, either that the plaintiff 
had made any contract, or provided any means, for the 
further transmission of the goods into an enemy's State, 
or that the shipment to Matamoros was an unreal 
pretence. K the goods were in a course of transmis- 
sion not to Matamoros, but to an enemy's port, the 
voyage would not be covered by the policy, and that 
defence is raised in direct terms by the third plea. 
Here the allegation does not deny the destination to 
the neutral port to which the insurance relates, but in- 
troduces a purpose existing in the mind of the assured 
after the termination of the voyage for the ulterior dis- 
position of the cargo and ship. It is consistent with 
that purpose, as here alleged, that the plaintiff made 
the consignment for mercantile profit as the end to be 
attained by him, in other words, that he knew of an 
effective demand for warhke stores at Matamoros, and 
was induced to send a supply by the expectation of 
high price, and that he expected that the purchase 
would probably be made on behalf of the Confederate 
States, and in that sense had the purpose that the 
goods should pass into those States. In this sense, 
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price was the ultimate end which he purposed to attain, 
and Federal and Confederate were alike indifferent as 
means provided he attained that end, and in a neutral 
territory he might lawfully sell to either." After ob- 
serving on the distinction between a mere mental 
purpose that an unlawful act should be done, and a 
participation in the unlawful transaction itself, as illus- 
trated by the cases of Holman v. Johnson^ and Light- 
foot V. Tenant^ the Chief Justice proceeded : " K goods 
fit for immediate use in war, and therefore of the 
quaUty denoted by the term contraband of war, are 
passing between neutrals, it seems that they are not 
liable to seizure by a belligerent. The right of capture, 
according to Sir William Scott's opinion expressed in 
the case of the " Imina," ^ attaches only where they are 
passing on the high sea to an enemy's port ; ' they 
must be taken in delicto^ in the actual prosecution of 
a voyage to an enemy's port.' The liabihty, therefore, 
of these goods to lawful seizure, although their quality 
was such as to make them contraband of war, depended 
on their destination^ and they were not liable unless it 
distinctly appeared that the voyage was to an enemy's 
port." 

The maxim being that " in contraband the offence Maxim : 

... . " offence 

is deposited with the cargo," it is a principle of Prize deposited 
Law that the penalty of confiscation does not attach to cargo." 
the return voyage.^ And if the cargo be partly inno- 
cent and partly contraband, the innocent part, it has 
been decided, is exempt from seizure after the contra- 
band portion has been disposed of. For it would be 

» Cowp. p. 341. I 3 3 Rot, p. 167, 

» 1 B. and P. p. 651. | * The Frederick Molke, 1 Rob. 85. 
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an extension of this rule of infection not justified by 
any former application of it to say that after the con- 
traband was actually withdrawn a moral taint stuck 
to the goods with which it had once travelled, and 
rendered them liable to confiscation, even after the 
contraband itself was out of reach.^ 

When, however, contraband has been carried to a 
settlement of the enemy with false papers, an excep- 
tion to the above rule has been established, and it has 
been held that the return voyage is tainted with the 
fraud, and the proceeds of the contraband are hable to 
confiscation. This was laid down by Sir W. Scott in 
the case of the " Nancy Knudsen." *^ " It is said," he 
observed, " that this is a past transaction, and that in 
cases of contraband the returned voyage has not usually 
been deemed connected with the outward. In Euro- 
pean voyages of no great extent, when the master 
goes out on one adventure, and receives at his dehver- 
ing ports new instructions and further orders in conse- 
quence of advice obtained as to the state of the markets 
and other contingent circumstances, that rule has pre- 
vailed ; but I do not think that in distant voyages to 
the East Indies, conducted in the manner this has been, 
the same rule is fit to be applied. In such a transac- 
tion the different parts are not to be considered as two 
voyages, but as one entire transaction. . . Till I am 
better instructed, I shall hold that parties setting 
out on such an expedition with ill faith, and pursuing 
that measure of ill faith up to its consummation in 
the delivery of the outward cargo, are implicated in 
the consequences of such a conduct throughout the 

1 The Immanuel, 2 Ch. Rob. p. 196. 2 3 ji^^y p 122. 
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whole sequel of that transaction. I shall therefore reject 
the claim as to the cargo, on the ground that these 
parties have by their original mala fides forfeited their 
fair pretensions to he admitted to any further proof." 
The carrying of despatches, and the transport of Des- 

Dsttehcs 

naval and military stores of the enemy, will involve naval and 
the condemnation of the ship and cargo as for a car- Sor^l^c. 
riage of contraband of the most noxious character ; ^ 
and the number of such persons or despatches carried 
is a circumstance of insignificance in the consideration 
of such cases, since, as observed by Sir W. Scott, " fewer 
persons of high quaUty and character may be of more 
importance than a much greater number of persons of 
lower condition. To send out one veteran general to 
take command of forces may be a much more noxious 
act than the conveyance of a whole regiment. The 
consequences of such assistance are greater ; and there- 
fore it is what the belligerent has a much stronger 
right to prevent and punish." ^ And so of despatches, 
in which, as the same distinguished judge remarked, 
might be conveyed the whole plan of a campaign, which 
might defeat all the plans of the other belligerent in 
that quarter of the world. Compared with these, the 
act of transmission of two or three cargoes of miUtary 
stores was of a Kmited nature. And the case of des- 
patches forms an exception to the practice of looking 
at the offence of contraband as one which was regarded 
in considerable quantities only ; for it was impossible 
to limit a letter to so small a size as not to be capable 
of producing the most important consequences. It is 
a service which, in what degree soever it exists, can only 

1 The Friendf?hip, 6 Rob. p. 420. » The Orozembo, 6 Rob. p. 430. 
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be considered as an act of the most hostile nature. 
Hence, too, it follows that the ordinary penalty attached 
to contraband, when the owners of the ship and cargo 
are different persons, namely, confiscation, would be 
wholly out of place in the case of despatches. It 
becomes, therefore, necessary to resort to some other 
penalty ; and as there would be no freight dependent 
on their transportation, the vehicle in which they are 
carried must therefore be confiscated.^ 

Despatches are defined generally to be " all oflScial 
communications of official persons on the pubUc affairs 
of government."^ The comparative importance of the 
particular papers is not a material circumstance, it is 
sufficient that they relate to the pubhc business of the 
enemy, the true criterion being whether they relate to 
the public business of the State, and passing between 
pubhc persons in the pubhc service.^ Papers will not, 
however, be considered as despatches v/hich are com- 
mitted to the charge of a neutral by persons not in- 
vested with a public character.^ 
Ambas- A ucutral country has a right under the law of 

eadors in . 

neutral uatious to prcscrvc its relations with the enemy, and 
their dcspatchcs from the ambassador or consul of a belli- 
"^ * gerent, resident in a neutral country, addressed to his 
own government, are therefore privileged, and may be 
lawfully carried by a neutral vessel to the ambassador's 
countrj^ or conveyed on board a neutral ship returning 
from a hostile port to the enemy's minister or consul 
resident in a neutral country. Those persons are, as 
Sir W. Scott remarked, in a peculiar manner the 



» The Atalanta, 6 Rob. p. 440. 
'' The Caroline, G Rob. p. 46o. 
The Susan, ibid. p. 4G1. I Caroline, C Rob. p. 409. 



3 Ihid. p. 465. 

4 The Rapid, Edw. p. 228. The 



Chap. VI. CONTRABAND OF WAR. Ill 

favourite objects of the protection of the law of nations, 
as they reside in a neutral country for the purpose of 
preserving the relations of amity between that State 
and their own Government. " The limits," he goes on 
to say, " assigned to the operations of war against am- 
bassadors by writers on pubUc law, are that the belli- 
gerent may exercise his right of war against them 
wherever the character of hostihty exists ; he may 
stop the ambassador of the enemy on his passage, but 
when he has arrived in the neutral country, and taken 
on himself the functions of his office, and has been ad- 
mitted in his representative character, he becomes a 
sort of middleman^ entitled to pecuhar privileges, as set 
apart for the preservation of the relations of amity and 
peace, in maintaining which all nations are in some 
degree interested. If it be argued that he retains his 
national character unmixed, and that even his resi- 
dence is considered as a residence in his own country, 
it is answered that tliis is a fiction of law, invented for 
his further protection only, and as such a fiction it is 
not to be extended beyond the reasoning on which it 
depends .... It is to be considered also, with regard 
to this question, what may be due to the convenience 
of the neutral State ; for its interests may require that 
the intercourse of correspondence with the enemy's 
country should not be altogether interdicted. It might 
be thought to amount almost to a declaration that an 
ambassador from the enemy shall not reside in the 
neutral State if he is declared to be debarred from the 
only means of communicating with his own." ^ 

The case, it may be here observed, of the seizure of The Trent 

af&ir. 
1 The Caroline, 6 Rob. p. 461. The Madison, Edw. p. 224. 
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the envoys of the Confederate States of America on their 
way to Europe on board the British Post-oflSce packet, 
the " Trent," by a cruiser of the United States, was an 
offence against that principle of Public Law under 
which political envoys {legati) cannot be the subject of 
reprisals either in their persons or in their property. 
Grotius has observed,^ though his meaning seems open 
to doubt, that if poKtical envoys should presume to 
pass without a safe conduct through the territory of a 
Power to which they are not accredited, and are going 
to or coming from its enemies, or in any other way 
taking part with its enemies, they may be lawfully 
killed (interjici etiam poterunt) ; but, as remarked by 
Dr. Twiss, there seems no difficulty in supposing that 
in this passage Grotius means only to lay it down that 
a mission to or from an enemy will expose a political 
envoy, whilst he is in transitu through the territory of 
a belligerent Power, to the operation of reprisals on the 
part of that Power. But it is quite another thing, 
says Grotius,^ if any prince shall, out of his own terri- 
tory^ contrive to surprise the ambassadors of another 
State, for this would be a direct breach of the law of 
nations. It is within this prohibition that the case of 
the Confederate envoys would appear to come ; and as 
there could be no doubt but that their seizure was a . 
direct violation of Public Law, they were, on the 
demand of the British Government, set at liberty, and 
allowed to proceed to Europe in a British vessel.^ 



' De Jure Belli, lib. ii. c. 18, § 5. 

* ^' Aliud sit si quis extra fines 
6U0S insidias ponit legatis alienis, eo 
enim jus gentium violaretur." De 
Jure 13elli, lib. ii. 118, § 6, in notis. 
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The penalty attaching to contraband is the confisca- Penalty: 
tion of the goods to the captor. In former times a tiof S*' 
more rigorous rule was applied, and the ship itself was ^^^°' 
subject to forfeiture. And although Sir W. Scott has 
spoken of this practice as being perfectly in accordance 
with the law of nations, and defensible in itself, in 
later times, when the owners of the ship and contra- 
band cargo are different persons, the ship is allowed to 
go free, subject, however, to the forfeiture of freight, 
and to expenses on the part of the neutral owner. ^ 
The exceptions to this milder rule are where, as has 
been already observed, the articles of contraband are 
despatches,^ where confiscation of the noxious article 
would be absurd, or where the offence of contraband 
has been attended with mahgnant circumstances,^ or 
where the same person is the owner of both ship and 
cargo. To exempt, however, the ship from confisca- 
tion, the most perfect good faith must be shown on the 
part of the owner of the vessel, and the master as his 
agent — for false papers, setting up a pretended neutral 
destination, will work the forfeiture of the ship as 
well as of the cargo."* So if the trade be in breach of 
engagements entered into by treaty, or an attempt be 
made by the master to conceal contraband cargo by 
fictitious bills of lading,^ the ship wiD be condemned, 
and innocent parts of the cargo, to escape the penalty, 
must be the property of a different owner.^ 



1 The Mercurius, 1 Rob. p. 288. 
The Ringende, 1 Rob. p. 89. The 
Haabet, 2 Rob. p. 182. The Com- 
mercen, 2 Gall. p. 260. 

» The Atalanta, 6 Rob. p. 440. 

' Bynkershoek, QuiBst. Jur.Pub. 
lib. i. c. 1. 



* The Sarah Christina, 1 Rob. p. 
238. The FrankUn, 3 Rob. p. 221. 
The Edward, 4 Rob. p. 68. The 
Ranger, 6 Rob. p. 126. 

* The Neutralitet, 3 Rob. p. 296. 
The Richmond, 6 Rob. p. 326. . 

« The Staadt Embden, 1 Rob. p. 
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With regard to provisions (commeatus) or articles 
ancipitis icsits, the modern and less rigorous practice 
of nations has been, not to insist on confiscation when 
such articles become contraband of war, but to sub- 
stitute instead thereof the right of pre-emption (droit 
d'achat) on reasonable terms.^ This custom has been 
introduced as being a fair compromise between the 
belligerent's right, founded on the necessity of self- 
defence, and the claims of the neutral to export his 
native commodities, though immediately subservient to 
the purposes of hostihty. ^ It is spoken of by Sir W. 
Scott as a belligerent right under the law of nations, 
irrespective of any convention to that efiect. " The 
right," he says, " of taking possession of cargoes of this 
description, commeatus^ or provisions going to the 
enemy's port, is no peculiar claim of this country, it 
belongs generally to belligerent nations. The ancient 
practice of Europe, or at least of several maritime States 
of Europe, was to confiscate them entirely ; a century 
has not elapsed since this claim has been asserted by 
some of them. A more mitigated practice has pre- 
vailed in later times of holding such cargoes subject 
only to a right of pre-emption, that is, to a right of 
purchase upon a reasonable compensation to the indi- 
vidual whose property is thus diverted. I have never 
understood that this claim goes beyond the case of 
cargoes avowedly bound to the enemy's ports, or im- 
puted on just grounds to have a concealed destination 
of that kind ; or that, on the side of the neutral, the 



301. Twiss, Law of Nations, pp. 
290,291. 

* Kent, Com. i. p. 144. Twiss, 



Law of Nations, p. 281. 
» 1 Rob. p. 237. 
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same exact compensation is to be expected, which he 
might have demanded from the enemy in his own port. 
The enemy may be distressed by famine or may be 
driven by his necessities to pay a famine price for the 
commodity if it gets there ; it does not follow that, 
acting on my rights of war in intercepting such sup- 
pHes, I am under the obligation of paying that price 
of distress. It is a mitigated exercise of war on which 
my purchase is made, and no rule has been established 
that such a purchase shall be regulated exactly upon 
the same terms of profit which would have followed 
the adventure if no such exercise of war had inter- 
vened ; it is a reasonable indemnification, and a fair 
profit on the commodity that is due, reference being 
had to the original price actually paid by the exporter 

and the expenses which he has incurred The 

capturing nation does not always take these cargoes on 
the same terms on which an enemy would be content 
to purchase them ; much less are cases of this kind to 
be considered as cases of costs and damages, in which 
all loss of possible profit is laid upon imjust captors, 
for these are not unjust captures, but authorised exer- 
cises of the rights of war." ^ 

Perfect good faith is necessary in order to entitle a 
party to the benefit of the rule of pre-emption. When 
a Swedish vessel, laden with tar, pitch, iron hoops and 
bars, was taken on a voyage to a French port imder a 
colourable destination to a neutral port. Sir W. Scott 
condemned the cargo, and withheld the allowance of 
freight and expenses to the ship. " K pitch and tar," 
he said, " are going avowedly to the enemy, they may 

' The Haabet, 2 Rob. p. 183. 
I 2 
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be brought in for pre-emption ; but if papers holding 
out a neutral destination are put on board, this right is 
eluded, and the enemy is commodiously and securely 
provided with the instruments of war. The cruiser can 
only examine to satisfy himself of the fact of the desti- 
nation, but he cannot detain without a responsibility 
in damages. The false representation, therefore, is not 
useless for purposes of mischief, it is the passport and 
convoy for noxious articles to the ports of the 
enemy." ^ 

Commerce on the part of a neutral with a belli- 
gerent country constitutes no offence against the law of 
nations. Even where armed vessels or munitions of 
war are the subjects of sale, the neutral shipper of such 
articles is not, in the absence of specific treaty engage- 
ments, an offender against his own Sovereign, or hable' 
to be punished by the municipal laws of his own 
country. The transaction is a commercial adventure, 
which no nation is bound to prohibit, and which only 
exposes the persons engaged in it to the penalty of 
confiscation.^ To this extent it is unlawfiil, as it sub- 
jects the property to seizure by the other belligerent. 
But a neutral nation is under no obligation whatever 
to interfere to prevent its subjects trading in articles of 
contraband with the subjects of a belligerent, provided 
that in so doing its conduct is marked by that impar- 
tiality which should distinguish the transactions of a 
neutral country in its relations with beUigerent States. 
This is the language of all writers of authority on this 
subject, and the point has been explicitly confirmed by 

1 The Edward, 4 Rob. p. 68. | vasse, Jurist, N.S., May "20, 1866. 
« The Santissima Trinidad, 7 \ The Helen, Jurist, N.S., Dec. 30, 
Wheaton, p. 283. Rr parte Cha- ; 18G5. 
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judicial decisions.^ " A neutral nation," says Dr. Twiss, 
^' is not bound to prohibit its subjects from trading in 
any article whatsoever with merchants who frequent 
its ports, and who may be the subjects of belligerent 
Powers ; for the sovereignty of a neutral nation within 
its own territory is as absolute with regard to nations 
which are at war with each other as in regard to 
nations which maintain relations of peace with each 
other. The duty of a neutral nation, as such, towards 
belligerent nations is comprised in one word, impar- 
tiality. It is not the duty of a neutral nation, as such, 
to undertake to prevent merchants who frequent its 
ports from carrying out of its jurisdiction the articles 
which they may have purchased, on the ground that 
those articles may be destined to the uses of a belli- 
gerent Power ; it is the business of every belligerent 
Power to enforce its rights of war, if it sees fit, on the 
high seas, or within the enemy's territory. A neutral 
nation may indeed bind itself by treaty engagements 
with a beUigerent nation not to allow any merchants 
to purchase within its jurisdiction certain articles if 
they are to be carried to the ports of the adverse 
belligerent ; but the observance of such treaty engage- 
ments will be inconsistent with neutrality unless the 
neutral nation should apply the same prohibition 
equally to all merchants intending to cany such ar- 
ticles to the ports of either belligerent. It is not, 
however, the practice of nations to undertake to pro- 
hibit by their territorial laws merchants from purchas- 



^ Ricbardson v. Marine Ins. Co. 
6 Mass. Hep. p. 1 13. The Santissima 
Trinidad, 7 Wheaton, p. 283. Twiss, 



Law of Nations, Time of War, p, 
294. Kent, Com. i. p. 144. 
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ing in their ports those articles which a belligerent power 
may confiscate to its own uses, jure belli j if it finds them 
on the high seas in the com^e of transport to the ports 
of the enemy, much less is it the practice of neutral 
nations to confiscate such articles after purchase whilst 
they are within its jurisdiction. A beUigerent alone 
has any right jure belli to take possession of that which 
is the property of another person."^ 

To a similar efiect is the opinion of Kluber, who 
observed, on the received custom of European nations, 
to allow the subjects of a belligerent to purchase from 
a neutral Power articles which serve for immediate use 
in war, provided that the purchase is made in the 
neutral country by the belhgerents and exported by 
them. ^ And a modern French writer on public law, 
M. Ortolan, in maintaining the same doctrine, remarked 
that to allow the subjects of either belligerent to come 
and purchase articles in a neutral market does not 
constitute a violation of neutrality; for a neutral nation 
cannot be responsible for the ultimate uses to which 
such articles may be applied, nor is it bound to know 
for whom they are bought, or what destination is re- 
served for them.^ The judgments of the Supreme 
Court and the opinion of the Attorney-General of the 
United States have assisted to uphold and even to ex- 
tend this rule, as to the operation of which Chancellor 
Kent remarks that it was successfully shown by the 
United States, in opposition to the contention of the 
French Government in 1796, that neutrals may law- 

* Law of Nations, Time of War, j » Diplomatie de la Mer, ii. bk. ii. 
pp. 294, 295. ' c. 6. 

* Droit Dessus, § 288. i 
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fully sell at home to a belligerent purchaser or carry 
themselves to the beUigerent Powers contraband ar- 
ticles subject to the right of seizure in transitu — a 
doctrine which had received the express recognition of 
the judicial authorities in America. ^ 

^ Kent, Com. i. p. 142. San- Mass. Rep. p. 113. Opinions of the 
tissima Trinidad, 7 "Wheaton, p. 283. Attorney-General, i. p. 62. "Whea- 
Kichardson v. Marine Ins. Co. 6 j ton's Elements^ pt. iy. c 3^ § 26. 
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CHAPTEE VII. 

BLOCKADE, 

BLOCKADE, DESCRIPTION OF ITS OBJECT — VIOLATION OF BLOCK- 
ADE CONVENTION OF 1801 BLOCKADE, WHEN EFFECTIVE 

DEFINITION OF BLOCKADE BY GROTIUS EFFECT OF ACCIDENTAL 

DISPERSION OF THE BLOCKADING FORCE — CONDITIONS NECESSARY 
TO A VALID BLOCKADE — REGULAR NOTICE OR NOTORIETY ES- 
SENTIAL ACT OF VIOLATION SAILING FOR A BLOCKADED PORT 

— rEGRESS VIOLATES BLOCKADE AS MUCH AS INGRESS CARGO, 

HOW FAR AFFECTED BY CONDUCT OF THE SHIP — CASES WHEN 
THE OWNER OF THE SHIP AND CARGO ARE DIFFERENT INDI- 
VIDUALS — LICENSE, EFFECT OF— ORDERS IN COUNCIL — VIOLATION 
OF BLOCKADE NOT AN OFFENCE AGAINST MUNICIPAL LAW — 
SENSE IN WHICH CONTRACTS TO RUN A BLOCKADE ABE " ILLEGAL." 

A PRINCIPAL restriction which under the law of 
nations is imposed on the freedom of commerce as be- 
tween a neutral and a belligerent State arises from the 
law of blockade. The practice under which merchant 
ships trading with the enemy's ports are intercepted 
by means of armed vessels cruising off the enemy's 
coast, and by which as well the importation as exporta- 
tion of suppUes is cut off, is cff great antiquity, and is 
spoken of by Lord Stowell as one of the most universal 
and simple operations of war in all ages and countries, 
excepting such as were nearly savage. All nations 
must be subject to the first and elementary principle 
of blockade, that persons are not to carry into the 
blockaded port siip[)lics of any kind. This is not a new 
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operation of war, it is almost as old and general as 
war itself.^ 

A blockade is formed by stationing a number of 
ships, and forming as it were an arch of circumval- 
lation, round the mouth of the prohibited port. 

Its object, as described by a learned jurist, is not 
merely to compel the reduction of the place besieged or 
blockaded, but as a means of inducing the enemy to sur- 
render by cutting off his supplies of every description. 
" War," he says, " being a contention by force in the pro- 
secution of right, the primary object of war is to constrain 
the wrong-doing nation to desist from doing wrong, and 
to make compensation for past injury. With this object 
it is la^vful for a belligerent to seize the property of an 
enemy as a pledge of redress for the past, and of good 
conduct for the future ; and, if the enemy resist, to use 
force, and, if it should be necessary in self-defence, even 
to take away an enemy's hfe. The intercepting all 
suppUes going to the enemy is a milder alternative, the 
immediate effect of such a measure being to constrain 
the enemy to submit by the inconvenience to which the 
failure of his suppUes will expose him. Blockade is 
thus a more lenient proceeding in the conduct of a war 
than actual assault." ^ The latter involves the necessary 



1 TheIIurtigeHane,3Rob.p.325. 
The Kindess Kinder, 2 Rob. p. 89. 

' To blockade is, no doubt, gene- 
rally speaking, an act of war, and 
incident to a state of war; and 
yet there have been in modem time 
instances in which this proceeding, 
although belligerent, was instituted 
during a time of peace. Of this 
kind was the blockade of the Tiirco- 
Egj'ptiau fleet at Navarino in 1827. 



Again, in 1838, the ports of the 
Argentine Bepublic were blockaded 
by the navies of England and France ; 
and in the case of the war of France 
with Mexico, which ended in 1839, 
two years of blockade preceded 
hostilities. There can, however, 
be no doubt but that, although as 
between the parties concerned a 
blockade may be considered as in- 
directly perhaps a pucitic remedy, 



\ 
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sacrifice of human life, and by the destruction of pro- 
perty which it entails may risk to destroy the means 
whereby compensation may be made by the enemy for 
past injury. The former gives to the enemy the option 
of being spared the efiusion of human blood, whilst the 
beUigerent at the same time refrains from destroying 
property. As between belligerent parties the estabUsh- 
ment of a blockade is thus obviously not an improper 
use of superior force, and as the introduction of sup- 
plies by neutral merchants into a blockaded port must 
necessarily tend to frustrate the purpose of the belli- 
gerent party, which is to reduce the enemy to terms by 
cutting ofi* his suppUes, it would be evidently to the 
prejudice of the just right of a belligerent that a 
merchant should attempt to introduce any suppUes into 
a place which is blockaded. A beUigerent Power will 
accordingly be entitled to prevent the introduction of 
any such supphes; and if a merchant persists after 
notice in attempting to introduce them, the belligerent 
may seize and confiscate them. 

" K the supplies sent," says Grotius, " hinder the ex- 
ecution of my design, and the sender might have known 
as much, as if I had besieged a town or blocked up a 
port, and thereupon I presently expect a surrender or a 
peace, that sender is obliged to make me satisfaction 



if regarded as a preyentive against 
actual hostilities; yet as regards 
neutral countries, it can only be 
viewed as a direct act of war. This 
is so because the jurisdiction over 
the territorial seas, which by right 
of sovereignty belongs to the go- 



And hence, asHautefeuille observes, 
a blockade is an act of war, because 
it is the result of a previous act 
which can only take place during 
war — the complete conquest and 
continued possession of a part of 
the enemy's territory. — ^Tom. iii. pp. 



vemraent of the blockaded port, is 10, 182 ; and see Wheaton, Inter, 
assumed by the blockading force, j Law, note, ed. by Lawrence, p. 846. 
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for the damage that I suffer on his account, as much as 
he that shall take a person out of custody that was 
committed for a just debt, or help him to make his 
escape in order to cheat me ; and proportionally to my 
loss I may seize his goods and take them as my own, 
for recovering what he owes me."^ Two conditions, it 
will be observed, are implied by Grotius in the case as 
thus stated — namely, actual measures on the part of the 
belligerent to stop all supplies being furnished to his 
enemy, and a knowledge of that fact on the part of the 
neutral merchant.^ 

Similarly Mr. Wheaton observes, "One of the 
most important of the belligerent rights is that of 
blockading the enemy's ports, not merely in order to 
compel the surrender of the place actually attacked 
or besieged, but as a means often the most effectual of 
compelling the enemy, by the pressure upon his financial 
or commercial resources, to hsten to reasonable proposi- 
tions of peace." He adds, however, " It cannot be fairly 
denied that the exercise of this incontestable right, when 
it is applied to all the ports of an enemy's country, so 
as entirely to cut off his commercial intercourse by sea 
with other countries, if the measure be continued for 
an indefinite length of time, must give rise to consider- 
able uneasiness on the part of those Powers whose 
accustomed trade will be thus seriously affected by it."^ 



' ^' Quod si juris mei executionem 
rerum subvectio impedierit, idque 
scire potuerit qui advexit^ ut si op- 
pidum obsessum tenebam^ si portus 
clausus et jam deditio aut pax ex- 
pectabatur, tenebitur ille mihi de 
damno culpfi. dato." — De Jure Belli, 



lib. iii. c. I, § 6. 

' Twiss, Law of Nations, Time 
of War, pp. 191, 192. 

' Mr. Wheaton to Mr. Buchanan, 
July 1, 1846, MS., quoted Wheaton, 
Inter. Law, p. 821, note, ed. by 
Lawrence. 
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Infringement of the neutral character, therefore, is 
the offence of which a neutral merchant is guilty who 
endeavours to enter a blockaded port with munitions 
of war, or suppUes of any description, for the use of the 
besieged. Such a departure from neutrality constitutes 
a grave offence against the law of nations, and is by 
that law punished with great severity. The leading 
authorities on international law agree that a party so 
acting may properly be considered pro hdc vice as 
having adhered to the enemy, and accordingly may 
be treated as having been guilty of a culpable inter- 
ference with the just operations of war.^ "All com- 
merce," writes Vattel, "with a besieged town is absolutely 
prohibited. If I lay siege to a place, or even simply 
blockade it, I have a right to hinder anyone from 
entering it, and to treat as an enemy whoever attempts 
to enter the place, or carry anything to the besieged 
parties without my leave ; for he opposes my under- 
taking, and may contribute to the miscarriage of it, and 
thus involve me in all the misfortunes of an unsuccessful 
war."^ It has therefore been held by all writers on 
pubUc law that it is unlawful to carry anything^ whether 
contraband or not, to a place blockaded; since, as 
Byukershoek observes, those within may be compelled 
to surrender, not merely by the direct application of 
force, but also by the want of provisions and other 
necessaries. If, therefore, it should be lawful to carry 
to them what they are in need of, the beUigerent might 
be thereby compelled to raise the siege or blockade, 
which would be doing him an injury, and therefore 



* See authorities cited in Twiss, 
ut supra, p. 193. Kent, Com. i. p. 140. 



'^ Droit des Gens, bk. iii, c. 7, 
§117. 
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unjust. And because it cannot be known what articles 
the besieged may want, the law forbids in general terms 
the carrying anything to them ; otherwise disputes and 
altercations would arise to which there would be no 
end."i 

The law of blockade, then, as thus stated, being so 
harsh in its operation, it becomes of much importance 
to ascertain in what cases the offence of violation of 
blockade has been established. And accordingly it has 
been held by the highest authorities that, in order to 
justify the application of the law on this subject, three 
facts must be proved to have existed. These are — first, 
the existence of an actual blockade; secondly, the 
knowledge of the party; and thirdly, some act of 
violation, either by going in or by coming out with a 
cargo laden after the commencement of blockade.^ 

Adopting this division of the subject it becomes 
material to ascertain in the first instance what constitutes 
an actual blockade, that is, such a blockade as would 
be recognised as binding by the law of nations. Ac- 
cording to Sir W. Scott the usual and regular mode of 
enforcing a blockade is by stationing a number of ships, 
and thus forming as it were a line of circumvallation, 
around the mouth of the prohibited port. Then, as he 
expresses it, if the arch fails in any one part the blockade 
fails altogether.^ A more precise definition was, how- 
ever, laid down in the Convention of 1801 between 



* Bynkershoek, Qusest. Jur. Pub. 
lib. i. c. 11, " Cur nihil obsessis sub- 
vehere liceat, sive contrahandum sit, 
sive non sit; nam obsess! non tantum 
vi coguntur ad deditionem, sed et 
fame, et alia aliarum rerum penuria." 



* Per Sir W. Scott in the Betsy, 
1 Rob. p. 93. Twiss, ut supra, p. 195, 
Kent, Com. i. p. 146. The Mer- 
curius, 1 Rob. p. 82. 

» 1 Dods. p. 425. 
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Great Britain and Eussia, when the proposition was 
laid down, " that in order to determine what characterises 
a blockaded port, that denomination shall only be 
apphed to a port when, by the disposition made by the 
attacking power with vessels stationed off and suffi- 
ciently near (avec les vaisseaiuc arretes et suffisamment 
proches) there is evident danger in entering the port."^ 
And this definition, which is according to the principles 
of Maritime Law adopted by the principal States of 
Europe, was affirmed by both France and Great Britain 
at the commencement of the war with Eussia in 1854, 
when they declared their intention to " maintain the right 
of a belUgerent to prevent neutrals from breaking any 
effective blockade which may be established, with an 
adequate force, against the enemy's ports, harbours, or 
coasts." 2 On a more recent occasion, that of the Con- 
gress of Paris in 1856, the assembled Powers agreed to 
a statement of their view of Maritime International Law 
on this subject, and it was accordingly declared that 
"blockades in order to be binding must be effective, 
that is to say, maintained by a force sufficient really to 
prevent access to the coast of the enemy." 

This expression, " sufficient to prevent access to the 
coast of the enemy," has not in this country received 
any judicial interpretation — and indeed it may be here 
observed that no precise definition of what shall con- 
stitute an " effective blockade " has yet been given, nor 
has it been clearly decided what is to be adjudged " a 
force sufficient really to prevent access to the coast of 
the enemy."^ In a recent case, when the question was 



1 Art. 3, § 4. 

* Martens, N. K. Gen. xv. p. 792. 



' See the discussion on the mean- 
ing of this expression, ParL Deb. 
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discussed before the High Court of Admiralty, Dr. 
Lushington, in determining whether the blockade im- 
posed on the port of Eiga during the late war with Eussia 
was effective or not, observed that the maintenance of 
a blockade must always be a question of degree — of 
the degree of danger attending ships going into or 
leaving a blockaded port. " Nothing," he said, " is 
further from my intention, or indeed more opposed to 
my notions of the law of nations, than any relaxation 
of the rule that a blockade must be sufficiently main- 
tained ; but it is perfectly obvious that no force could 
bar the entrance to absolute certainty, that vessels may 
get in and out during the night, or fogs, or violent 
winds, or occasional absence. It is most diflScult to j udge 
from numbers alone. Hence I believe that in every case 
the inquiry has been, whether the force was competent 
and present, and if so, the performance of the duty was 
presumed ; and I think I may safely assert that in no case 
was a blockade held to be void when the blockading 
force was on the spot or near thereto, on the ground 
of vessels entering into or escaping from the port, where 
such ingress or egress did not take place with the 
consent of the blockading squadron." ^ 

In the appeal brought before the Judicial Committee 
of the Privy Council against the decision of Dr. Lush- 
mgton in the group of cases of which the " Franciska " 
was one,^ Lord Kingsdown, in delivering their Lord- 
ships' judgment, gives a summary of Sir W. Scott's 



House of Lords, May 16, 1861, and 
March 18, 1862 ; and see note by 
Lawrence to his edition of Wheaton, 
Inter. Law, pp. 828, 836. 

* The Franciska, Spinks, Ad. Rep. 



2, p. 124. Deane's Rep. p. 102. 

2 The SteenBiUe,l Spinks, p. 161. 
The Union, ibid. p. 164. The Jeanne 
Marie, ibid, p. 167. The Nomen, ibid, 
p. 171. 
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definitions of a valid blockade. " Lord Stowell, when 
he defines a blockade, always speaks of it as an exclu- 
sion of the blockaded place from all commerce, 
whether by egress or ingress. In the ' Frederick 
Molke ' (1 Rob. p. 87), he says : ' What is the object of 
a blockade ? Not merely to prevent an importation of 
supplies, but to prevent export as well as import, and 
to cut off all communication of commerce with the 
blockaded place.' In the ' Betsy ' (1 Eob. p. 93), 'After 
the commencement of a blockade a neutral cannot, I 
conceive, be allowed to interpose in any way to assist 
the exportation of the property of the enemy.' In the 
*Vrow Judith' (1 Rob. p. 151), 'A blockade is a sort 
of circumvallation round a place, by which all foreign 
connection and correspondence is, as far as human force 
can efiect it, to be entirely cut ofi*; and a neutral is no 
more at liberty to assist the traffic of exportation than 
of importation.' In the ' RoUa ' (6 Rob. p. 372), ' What 
is a blockade but an uniform exclusion of all vessels not 
privileged by law?' In the ' Success' (1 Dods. p. 134), 
' The measure which has been resorted to being in the 
nature of a blockade must operate to the entire exclu- 
sion of British as well as neutral ships ; for it would be 
a gross violation of neutral rights to prohibit their 
trade, and to permit the subjects of this country to 
carry on an unrestricted commerce at the very same 
port from which neutrals are excluded.' " 

These modem authorities are in consistence with the 
definition of a blockade which we find in Grotius. 
His language is Oppidum obsessum vel portus clausus} 
The investing power must be able to apply its force to 

^ Bk. iii, c. 1, § 5. 
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every point of the blockaded place, so as to render it 
dangerous to attempt to enter, and there is no blockade 
of that part where its power cannot be brought to 
bear.^ Similarly the Government of the United States 
has uniformly insisted that the blockade should be 
effective by the presence of a competent force, stationed 
and present at or near the entrance to the port ; and 
they have protested with 'great energy against the 
application of the right of seizure and confiscation to 
ineffectual or fictitious blockades.^ 

A blockade continues to have a legal existence 
although the blockading force may be by accident, as 
by stress of weather, kept at a distance from the port 
blockaded. This is, as Sir W. Scott expresses it, an 
accidental change which must take place in every 
blockade, but one by which the blockade is not 
of necessity suspended. The contrary doctrine, he 
observed, was laid down in all books of authority ; 
and any attempt to take advantage of such accidental 
removal would be regarded as an attempt to break the 
blockade, and as mere fraud.^ But this reasoning is 
inapplicable when the blockading squadron is driven 
off by a supeiior force of the enemy. The difference 
between the, cases is this — that when the vessels com- 
posing the blockading force are dispersed by the 
violence of the winds, the presumption is that it will 
return, a presumption which will not exist when they 
are driven off by the enemy.* And, accordingly, in 
the former case the Prize Court, acting on this distinc- 
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The Betsy, Hid. p. 78. The Stert, 
4 Rob. p. C6. 
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tion, held this blockade to be null and defective from 
the beginning, inasmuch as it was wanting in the main 
circumstance that was necessary to give it legal opera- 
tion; and that it would be unjust to hold neutral 
vessels to the observance of a notification acxx)mpanied 
by a circumstance that defeated its effect This case 
was, therefore, considered as independent of the pre- 
sumption that arises from notification in other instances ; 
the notification of blockade being defeated, it must 
have been shown that the actual blockade was again 
resumed, and the vessel would have been entitled to 
a warning if any such blockade had existed when she 
arrived off the port. The mere act of sailing for the 
port, under the dubious state of the actual blockade at 
the time, was deemed insuflScient to fix upon the vessel 
the penalty for breaking the blockade. 

Under these circumstances, of a blockading squadron 
being driven off by a superior force of the enemy, a 
neutral Power is not obliged to presume the continuance 
of the blockade, nor to act upon the supposition that 
the blockade would be resumed by any other competent 
force. But in a subsequent case, when it was suggested 
that the blockading squadron had actually returned to 
its former station off the port, in order to renew the 
blockade, a question arose whether there had been that 
notoriety of fact arising from time or other circum- 
stances which must be taken to have brought the exist- 
ence of the blockade to the knowledge of the parties ; 
and the length of time, in proportion to the distance 
of the country from which the vessel sailed, would, it 
was considered, be of weight in determining the ques- 
tion. But as nothing more came out in evidence than 
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that the squadron came off the port on a certain day, it 
was held that this would not restore a blockade which 
had been thus effectually raised, but that it must be 
renewed again by notification before foreign nations 
could be affected with an obUgation to observe it.^ 

With respect to these cases of accidental dispersion 
of the blockading force from stress of weather, and of 
its being driven off by a superior force of the enemy, 
Chancellor Kent observes that the American Govern- 
ment seem disposed to admit the continuance of the 
blockade in such a case, and the language of the 
judicial authorities in New York has been in favour 
of the solidity and justice of the English doctrine 
of blockade on this point. ^ But he adds that if the 
blockade be raised by the enemy, or by applying the 
naval force, or any part of it, though only for a time, 
to other objects, or by the mere remissness of the 
cruisers, the commerce of neutrals to the place ought 
to be free. The presence of a sufficient force is the 
natural criterion by which the neutral is enabled to 
ascertain the existence of the blockade. He looks 
only to the matter of fact; and if the blockading 
squadron is removed when he arrives before the port, 
and he is ignorant of the cause of the removal, or if he 
be not ignorant, and the cause be not an accidental one, 
but voluntary, or produced by an enemy, he may enter 
without being answerable for a breach of the blockadet ^ 

It was held by Sir W. Scott, in the case of 
the " Drummond," ^ that a belligerent had no right 
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to interrupt the communication between a neutral 
government and its representative in a blockaded port ; 
at any rate, if the despatches are canied in a 
public manner, in vessels commissioned by the State 
for that purpose, and vested with the character of 
packets. And he considered it a doubtful question 
whether a merchant-vessel would be protected by 
carrying papers of such a description while engaged in 
a transaction otherwise illegal. Such a question could 
only be mised by a claim given on the part of the 
Government, and cannot be set up by the merchant- 
vessel as a ground for protection. Mr. Wheaton's 
opinion on the subject is to the following effect: — 
" Most certainly the right of visitation and search 
cannot be applied to a pubhc ship of war of another 
nation, so as to ascertain whether she has on board 
specie or quicksilver ; but it is equally certain that a 
public ship of war of a neutral Power has no right to 
enter a blockaded port, or to come out of it, unless 
she happened to be there when the blockade was first 
established. In the latter case, I think, such ship 
ought, by analogy to the case of private merchant- 
vessels, (which are always allowed to retire with their 
cargoes already purchased and dehvered before the 
commencement of the blockade,) to be allowed to 
depart in like manner with the specie already on 
board. Any further indulgence in this respect must 
be governed by such motives of policy as may guide 
the conduct of our Government in respect to its desire 
to conciliate neutral Powers, so far as may be con- 
sistent with the objects of the war."^ 

* Mr. Wheaton to Mr. Buebanan^ 1846. Wheaton's Inter. Law, note 
Secretary of State, MS. July 1, by Lawrence, p. 828. 
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Upon this principle of the law of blockade, which 
enforces the necessity of the exclusion of all vessels 
not privileged by law/ and the interdiction of all 
commercial intercourse with the blockaded port, it 
has been decided that when a blockade was relaxed in 
favour of belligerents, to the exclusion of neutrals, it 
was no longer a legal blockade, and restitution would 
be decreed of a vessel captiu-ed for an alleged breach. 
This was the point decided in the case of the "Franciska" 
before the Judicial Committee of the Privy Council.^ 
There a neutral vessel, under Danish colours, sailed 
from Copenhagen for Eiga, and was captured off Eiga 
by an English ship of war for a breach of the blockaded 
port. Permission had been given by the English 
Government, under an Order in Council, for Eussian 
vessels to discharge their cargoes from Eussian ports in 
the Baltic and White Seas to their ports of destination, 
even though those ports were in a state of blockade. 
Under these circumstances, it was held that as the 
Order in Council relaxed the blockade in favour of 
belligerents, to the exclusion of neutrals, the blockade 
was illegal. Lord Kingsdown, in dehvering their Lord- 
ships' judgment, reviewed at length Lord Sto well's 
definitions of a blockade, as showing that, in his 
opinion, it was of the essence of a blockade that there 
should be an exclusion of all commerce, whether by 
egress or ingress.^ He then observed: " It is contended 
that the objection of a neutral to the vahdity of a 
blockade on the ground of its relaxation by a belli-. 
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gerent in his own favour is removed if the Court of 
Admiralty allows to the neutral the same indulgence 
which he has usurped to himself or granted to his enemy. 
But their Lordships have great difficulty in assenting 
to this proposition. In the first place, the particular 
relaxation which may be of the greatest value to the 
belligerents may be of little or no value to the neutral. 
. . . Again, it is not easy to answer the objections which 
a neutral might make, that the condition of things 
which alone authorises any interference with his com- 
merce does not exist — namely, the nec^sity of inter- 
dicting ALL communication by way of commerce with 
the place in question ; that a belligerent, if he inflicts 
upon neutrals the inconvenience of exclusion from 
commerce with such a place, mitst submit to the same 
inconvenience himself; and that if he is to be at liberty 
to select particular points in which it suits his purpose 
that the blockade should be violated with impunity, 
each neutral, in order to be placed on equal terms 
with the belligerents, should be at liberty to make such 
selection for himself." Their Lordships considered that 
the Order in Council left such questions in ambiguity ; 
and that doubts arose whether the hberty accorded 
thereby to enemies' vessels extended to neutrals ; and 
whether, if such was the case, such liberty was subject 
to the same or other restrictions. These reasons were 
considered to constitute a strong argument against the 
legality of the blockade, and restitution of the captured 
vessel was decreed, though without costs. The " Fran- 
ciska " was one of a group of cases in which the same 
point of Maritime Law was in question.^ 

' The Steen Bille, 1 Spinks, p. 161 . Marie, tbid. p. 167. The Nomen, ibid. 
The Union, ibid. p. 164. The Jeanne p. 171, See Kent, Com. i. p. 148. 
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2. It is in the second place essential to the validity 
of a blockade that a neutral should have due notice 
thereof; before he can be affected with the consequences 
of a violation of it. Such notice may be given either 
by a solemn and public notification to foreign Govern- 
ments, or through means of a formal notice given by the 
blockading force on the spot to those who come from a 
distance, or constructively by the notoriety of the fact 
of blockade itself ; ^ and in this latter case it is wholly 
immaterial in what manner the neutral comes to a 
knowledge of the blockade. If it actually exists, and 
he knows it, the duty of not violating it is at once cast 
upon him.^ Not only, says Wheaton, must an actual 
blockade exist, but a knowledge of its existence must 
be brought home to the party, in order to show that it 
has been violated ; and as a proclamation or general 
public notification is not of itself sufficient to constitute 
a legal blockade, so neither can a knowledge of the 
existence of such a blockade be imputed to the party, 
merely in consequence of such proclamation or notifi- 
cation.^ These modes of bringing a blockade to the 
knowledge of neutral Powers are thus spoken of by Sir 
W. Scott. " A blockade," he says, " may also commence 
de facto by a blockading force giving notice on the 
spot to those who come from a distance, and who may, 
therefore, be ignorant of the fact. Vessels going in 
are in that case entitled to a notice before they can be 
justly liable to the consequences of breaking a blockade, 
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but it is quite otherwise with vessels coming out of the 
port which is the object of blockade. There no notice 
is necessary after the blockade has existed de facto for 
any length of time ; the continued fact is itself a suffi- 
cient notice. It is impossible for those within to be 
ignorant of the forcible suspension of their commerce. 
The notoriety of the thing supersedes the necessity of 
particular notice to each ship."^ Again, in the "Nep- 
tunus " * he observed upon the question of notice by 
means of formal communication to a foreign State: 
" The effect of a notification to any foreign Government 
would clearly be to include all the individuals of that 
nation ; it woidd be the most nugatory thing in the 
world if individuals were allowed to plead their igno- 
rance of it : it is the duty of foreign Governments to 
communicate the information to their subjects, whose 
interests they are boimd to protect. A neutral master 
can never be heard to aver against a notification of 
blockade that he is ignorant of it. If he is really 
ignorant of it, it may be a subject of representation to 
his own Government, and may raise a claim of com- 
pensation from them, but it can be no plea in the court 
of a beUigerent In the case of a blockade de facto it 
may be otherwise."' So when commenting upon the 
provisions of the treaty between Great Britain and the 
United States (Nov. 1794) in which it was provided 
that a vessel sailing for an enemy's port in ignorance of 
a blockade may bo turned away from such port, but 
shall not be detained, nor her cargo confiscated. Sir 

» Tho Vniw Judith, 1 Rob. p. 52. I p. 76. The F/andska, 2 Spinks' Ad. 
• 2 Ch, Hob, p. 111. , Rep. p. 113. Deane^s Re^. on the 

■ The Spoa and Irene, 6 Rob. | Blockade of Courland, p. 108. 
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W. Scott remarked that when vessels sailed without a 
knowledge of the blockade a notice was necessary ; but 
if they could be affected with knowledge of the fact, a 
warning became an idle ceremony, of no use and not to be 
required. In the case of a vessel sailing from a country 
lying sufficiently near to the blockaded port to have 
constant information as to the state of the blockade, no 
special notice would be considered necessary, for the 
public declaration in this case implies notice to the 
party, after suflScient time has elapsed to receive the 
declaration at the port whence the vessel sails. But 
when the country lies at such a distance that the in- 
habitants cannot have this constant information, they 
may lawfully send their vessels, conjecturally upon the 
expectation of finding the blockade broken up, after it 
has existed for a considerable time, in which case the 
party has a right to make a fair enquiry whether the 
blockade was determined or not, and consequently 
cannot be involved in the penalties affixed to a viola- 
tion of it, unless upon enquiry he receives notice of the 
existence of the blockade.^ In the most recent case 
in which the point has received notice in the Courts 
of this country, the Judicial Committee of the Privy 
Council adopt Lord Stowell's views, with the caution, 
that there must be no reasonable doubt of the fact 
from which the knowledge of the master is to be pre- 
sumed. " While their Lordships," they said, " are quite 
prepared to hold that the existence and extent of a 
blockade may be so well and generally known that 
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knowledge of it in an individual may be presumed 
without distinct proof of personal knowledge, and that 
knowledge, so acquired, may supply the place of a 
direct communication from the blockading squadron, 
yet the fact with notice of which the individual is to 
be fixed must be one which admits of no reasonable 
doubt. Any communication which brings it to the know- 
ledge of the party, to use the language of Lord Stowell 
in the 'EoUa' (6 Eob. p. 367), in a way which could 
leave no doubt in his mind as to the authenticity of 
the information, will be binding on him."^ 

It was contended for the appellants in the " Fran- 
ciska " that in a case of ingress of a port, subject to 
blockade only de facto^ of which there had not been 
any official notification, guilty knowledge could be 
inferred in an individual from general notoriety ; and 
that a ship was always under such circumstances en- 
titled to warning from the blockading squadron before 
she was exposed to seizure. But their Lordships were 
unable to accede to the proposition. If, they observed, 
a blockade de facto was good in law without noti- 
fication, and if a wilful violation of a known legal 
blockade be punishable with confiscation — propositions 
which were firee from doubt — the mode in which the 
knowledge had been acquired by the offender, if it be 
clearly proved to exist, cannot be of importance. Nor 
does there seem for this purpose to be much difference 
between ingress, in which case a warning is said to be 
indispensable, and egress, in which it is admitted to be 
unnecessary. The fact of knowledge is capable of 
much easier proof in the one case than in the other ; 

» The Franciska, 10 Moore, P. C. C, p.. 58. 
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but when once the fact was clearly proved the conse- 
quences must be the same.^ 

It must, however, be observed, that the constructive 
notice to be inferred from general notoriety must be 
of such a character that if conveyed by distinct inti- 
mation from a competent authority it would have 
been binding. The notice cannot be more effectual 
because its existence is presumed than it would have 
been if directly established by evidence. The notice 
to be inferred from the acts of a beUigerent, which 
is to supply the place of a regular notification or of 
a particular warning, must be such as if given in the 
form of a public notification, or a particular warning, 
would have been legal and effectual. And hence it 
follows that the notice of a blockade must not be more 
extensive than the blockade itself A belligerent can- 
not be allowed to proclaim that he has instituted a 
blockade of several ports of the enemy when, in truth, 
he has only established one. Such a course would 
introduce all the evils of what is known as a " paper 
blockade," and would be attended with the grossest in- 
justice to the commerce of neutrals. Accordingly a 
neutral is at liberty to disregard such a notice, and is 
not hable to the penalties attaching to a breach of 
blockade, for afterwards attempting to enter a port 
which is really blockaded.^ 

Between a blockade formally notified, and one where 
no regular notice has been given, there exists this dif- 
ference as affecting neutral vessels : In the case of a 
blockade with formal notification, the act of sailing for 
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the blockaded place with an intent to evade it, or to 
enter contingently, amounts from the very commence- 
ment of the voyage to a breach of blockade, for the 
port is to be considered as closed up until the blockade 
be formally revoked, or actually raised ; but in the 
latter case, of a blockade de facto^ the ignorance of 
the party as to its continuance may be received as an 
excuse for sailing to the blockaded place on a doubtful 
or provisional destination.^ The question is one of 
evidence, resting, as do all matters of international 
right, on the good faith of the parties, and to be de- 
termined by the facts apphcable to the case.^ 

3. It is a third principle of the law of blockade that 
there must have been on the part of a neutral vessel 
some act of violation^ either by attempting to enter a 
blockaded port, or to come out therefrom with a cargo 
laden after the commencement of the blockade. As 
observed by Sir W. Scott, the sailing with an intention 
of evading the blockade is a beginning to execute that 
intention, and is an overt act constituting the offence, 
and from that moment the blockade is fraudulently 
evaded.^ No excuses on the part of the master of the 
ship will avail — as, for instance, that the obligation 
arose from the terms of the charter-party, or the want 
of a pilot, or the desire to make enquiries as to the 
fact of the blockade.'* And when the position of the 
vessel is equivocal with regard to the place blockaded 
the master is bound to remove his vessel immediately 
on receiving notice, and his neglect to do so will 
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subject the ship to condemnation.^ A neutral vessel, in 
fact, cannot place herself in a situation where she may 
with impunity break the blockade when she pleases. 
If she could approach cy-pres close up to the blockaded 
port so as to be enabled to slip in without obstruction, 
it would be impossible that any blockade could be 
maintained. It would be no unfair rule of evidence 
to hold, as a presumption dejure^ that she goes there 
with the intention of breaking the blockade ; and if 
such an inference may possibly operate with severity 
in particular cases when the parties are innocent in 
their intentions, it is a severity necessarily connected 
with the rules of evidence and essential to the effectual 
exercise of this right of maritime warfare.*^ 

The rule as to notification of an existing blockade 
was thus stated in the 18th Art. of the Treaty of 1794 
between Great Britain and the United States. It de- 
clared that " Whereas it frequently happens that vessels 
sail for a port or place belonging to an enemy without 
knowing that the same is either besieged, blockaded, 
or invested, it is agreed that every vessel so circum- 
stanced may be turned away from such port or place ; 
but she shall not be detained, nor her cargo if not con- 
traband be confiscated, unless after notice she shall 
again attempt to enter ; but she shall be permitted to 
go to any other port or place she may think proper." 
And with the view of giving full effect to tliis con- 
vention, the British Government in 1804 instructed 
the naval commanders and judges of the Vice- Ad- 
miralty Courts not to consider any blockade of the 
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French West Indian Islands as existing, unless in 
respect to particular ports which were actually in- 
vested ; and then not to capture vessels bound to such 
ports unless they should previously have been warned 
not to enter them. Of the stipulations in this treaty 
it is remarked by Wheaton that it seems to be a cor- 
rect exposition of the law of nations, and was admitted 
by the contracting parties to be a correct exposition 
of that law, or to constitute a rule between themselves 
in place of it. The fact of clearing out for a blockaded 
port, he observes, is in itself innocent, unless it be 
accompanied with a knowledge of the blockade. The 
right to treat a vessel as an enemy is declared by 
Vattel (liv. iii. sec. 177) to be founded on the attempt 
to enter, and certainly this attempt must be made by 
a person knowing the fact. The import of the treaty 
and of the instructions issued in pursuance of it is, that 
a vessel cannot be placed in the situation of one having 
a notice of the blockade until she is warned off. They 
gave her a right to enquire of the blockading squadron 
if she had not previously received this warning from 
one capable of giving it, and, consequently, dispensed 
with her making that enquiry elsewhere. A neutral 
vessel might thus lawfully sail for a blockaded port, 
knowing it to be blockaded ; and being found saiUng 
towards such a port would not constitute an attempt 
to break the blockade unless she should be actually 
warned off.^ 

The English Courts, however, although they have 
adopted and enforced with severity the rule that the 
act of sailing for a blockaded port is in law equivalent 
to an attempt to enter it, yet appear to confine the 

' Wheaton, Inter. JjRw, ed. by Lawrence, p. ^^, 
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operation of the rule to those cases wliere the fact of 
the blockade has been formally notified. Still there 
does not seem to be any conflict of law on the point 
as between English and American jurists. When there 
has been such public notification the parties despatch- 
ing the ship are not entitled to presume that the 
blockade has been raised, unless the raising of the 
blockade has also been pubhcly made known to them.^ 
Upon this point, Chief Justice Marshall has observed 
that neither the law of nations nor the treaty of 
1794 (between America and Great Britain) admits of 
the condemnation of the neutral vessel for the intention 
to enter a blockaded port, unconnected with any fact. 
" Sailing," he said, " for a blockaded port, knowing it 
to be blockaded has been in some Enghsh cases con- 
strued into an attempt to enter that port, and has 
therefore been adjudged a breach of the blockade from 
the departure of the vessel. Without giving any 
opinion on that point, it may be observed that in such 
cases the fact of sailing is coupled with the intention, 
and the sentence of condemnation is founded on an 
actual breach of the blockade-" * So, in another case, 
the same learned judge observes that, sailing from 
Tobago to Curacoa, knowisg Curacoa to be blockaded, 
would have incurred the risk of breaking the blockade ; 
but sailing from that port without such knowledge did 
not incur it.^ In this case the Supreme Court of the 
United States substantially adopted the doctrine of the 
English Prize Courts, that the act of saihng with an 
intent to break the blockade is a sufficient breach to 
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authorise confiscation ; ^ and the point maybe regarded 
as a well-settled principle of Maritime Law. But in 
those cases where vessels have been despatched from a 
port at a distance from the place blockaded, that cir- 
cumstance has been allowed to have an effect on the 
equity of the application of the rule ; and such equity 
has accordingly always been administered by Enghsh 
and American Courts towards vessels so situated.^ Sir 
W. Scott, for example, decided that vessels sailing from 
America before the knowledge of the blockade had 
reached that country were entitled to notice even at 
the blockaded port ; and that ships sailing afterwards 
might sail on a contingent destination even to that 
port with the purpose of calling at some British 
port or at some neutral port for information, and 
that they should be allowed the benefit of such con- 
tingent destination to be ascertained and rendered 
definite by the information which they should re- 
ceive in Europe.^ " To all general rules," he said, " of 
observance of a blockade duly imposed, the subjects of 
America are undoubtedly bound equally with those of 
other countries. At the same time, looking at the 
great distance at which they are placed, and being un- 
willing to press with any degree of hardship on the 
fair convenience of commerce, the Court has held, even 
when the blockade of a port in Europe has been noti- 
fied in America, that the merchants of that country 
might still clear out conditionally for the blockaded 
port, on the supposition that before the arrival of the 
vessel a relaxation might have taken place." * 
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A blockade is just as much violated by a vessel pass- e^ss 
ing outwards as inwards. This is the language of Sir bk!ck»ded 
W. Scott in the case of the " Vrow Judith." ^ The act of Eol"^ 
egress and the act of ingress are both equally culpable. ^^**^***^®- 
Hence a vessel comicg out of a blockaded port with 
a cargo laden after the commencement of the blockade 
is primd facie Kable to seizure, and both ship and cargo 
are open to condemnation.^ " A blockade," observed 
the same learned Judge, " is a sort of circumvallation 
round a place by which all foreign connection and 
correspondence is, as far as human force can affect it, 
to be entirely cut off. It is intended to suspend the 
entire commerce of the place, and a neutral is no 
more at liberty to assist the traffic of exportation than 
of importation. The utmost that can be allowed to a 
neutral vessel is, that having already taken on board 
a cargo before the blockade begins, she may be at liberty 
to retire with it. But it must be considered as a rule 
which this Court means to apply, that a neutral ship 
departing can only take away a cargo bond fide pur- 
chased and deUvered before the commencement of 
the blockade. If she afterwards takes on board a 
cargo it is a fraudulent act and a violation of the 
blockade." 

And it is not necessary in order to render the de- 
parture of the vessel from the blockaded port an 
unlawful act that the whole of the cargo should have 
b3en taken on board after the blockade had com- 
menced. When any portion of the cargo has been 



1 1 Ch. Rob. p. 151. 
» The Frederick Molke, 1 Rob. 
p. 86. The Neptunus, 1 Ch. Rob. p. 



170. Cremidi v, Powell, 11 Moore, 
P. C. C, p. 116. 
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taken on board after the existence of the blockade is 
known in the port, the act of egress is treated as a 
fraud against the right of the belhgerent. This rule 
of the Prize Court is founded on the principle that 
the interposition of a neutral in any way to assist in 
exporting goods from an enemy's port after a blockade 
of that port has been estabhshed tends directly to re- 
lieve the enemy from the distress which the blockade 
was intended to create, and that the continuing to take 
in cargo after the time when the master of the neutral 
vessel was bound to take notice of the blockade is incon- 
sistent with good faith towards the blockading Power.^ 
The cases in which egress from a blockaded port is 
lawful may be briefly stated. A vessel may, as has 
been seen, leave with a cargo taken on board before 
the blockade begins,^ or she may come out with 
ballast, or where she has been compelled to enter the 
port by stress of weather, want of water or provisions, 
or such other imperative necessity.^ Neutral vessels may 
also leave without molestation if they have entered the 
port under the authority of a license from the Govern- 
ment of the blockading Power ; for such a license to 
enter the port impUes a permission to come out from it.^ 
Egress under such conditions as these cannot be re- 
garded as in any way operating to the injury of the 
blockading Power. So again, the rule which allows 
neutral merchants to withdraw their ships from a block- 
aded port has been held to apply with equal justice to 
merchandise sent in before the blockade, and with- 

1 The Calypso, 2 Rob. p. 298. » TlieHurtigeHaiie,2Rob.p.l27. 

Twise, Law of Nations, p. 216. The Arthur, Edw. p. 263. The 

» The Juno, 2 Rob. p. 119. The Charlotta, ibid, p. 232. 

Norsa Senhora, 6 Rob. p. b2, ^ The Charlotta, Edw. p. 262. 
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drawn honA fide by the neutral proprietors.^ And a 
neutral vessel may take on board, and bring out after 
the commencement of a blockade, a cargo which has 
been purchased by a neutral merchant from the enemy 
during the blockade if there be a well-founded expec- 
tation of an immediate war between the country of the 
neutral merchant and that to which the blockaded port 
belongs, and consequently the danger of the seizure 
and confiscation of the property in port is imminent.* 
And eis primd facie every vessel whatsoever laden with a 
cargo quitting a blockaded port is liable to condemnation 
on that account, and must satisfactorily establish her 
case as being an exception to the general rule, so the 
very fact of coming out of a blockaded port is probable 
cause for detention, and although the ship and cargo 
be restored the captors run no risk of being condemned 
in costs or damages.^ 

The American authorities are equally explicit in 
their recognition of these principles. In the case of 
Oliveira v. Union Insurance Company *, it was held by 
the Supreme Court of the United States, that, according 
to the usage of modern nations, a blockade does not 
extend to a neutral vessel found in port, nor does it 
prevent her coming out with the cargo which was on 
board when the blockade was instituted. But she 
cannot be allowed to interpose in any way to assist the 
exportation of the property of the enemy. After the 
commencement of the blockade a neutral is no longer 



^ The Juffrow Maria Scliroeder, 
in notis, 4 Rob. p. 89. 

' The Drie Vrienden, 1 Bods. p. 
269. Twiss, Law of Nations, p. 
215. 



' The Otto and Clave, Spinks, 
pp. 257, 259. 

* 3 Wheaton, Rep. p. 183; and see 
Wheaton, Inter. Law, ed. by Law- 
rence, p. 842. 
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at liberty to make any purchase in that port ; and on 
her departing she can only take away a cargo bond 
fide purchased and delivered before the commencement 
of the blockade. If she afterwards take cargo on 
board the blockade is violated. For, as observed by 
Chancellor Kent, the object of blockade is not merely 
to prevent the importation, but to prevent export as 
well as import, and to cut off all communication of 
commerce with the blockaded port. The act of egress 
is as culpable as the act of ingress if it be done 
fraudulently; and a ship coming out of a blockaded 
port is in the first instance hable to seizure, and to 
obtain a release the party must give satisfactory proof 
of the innocence of his intention. But according to 
modem usage a blockade does not rightfully extend 
to a neutral vessel found in port when the blockade 
was instituted, nor prevent her coming out with a 
cargo bona fide purchased and laden on board before 
the commencement of the blockade.^ 

The modern practice of nations, it may be here 
observed, does not require that a place should be 
invested by land as well as by sea in order to con- 
stitute a legal blockade ; and if a place be blockaded 
by sea only, it is no violation of belhgerent rights for 
the neutral to carry on commerce with it by inland 
communications.^ Nor can the penalties of breach of 
blockade be extended to vessels carrying cargoes to 
ports which are connected by an inland water com- 
munication with the blockaded ports, nor to vessels 
carrying cargoes to ports from which the cargoes are 

1 Kent, Com. i. p. 148. ! Stert, ibid. p. 299, note. 

' The Ocean, 3 Rob. p. 397. The I 
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to be despatched overland to the blockaded ports.^ 
Thus it was laid down by Sir W. Scott, that there would 
be no breach of the blockade of Amsterdam committed 
by a vessel carrying to Eotterdam, or to Embden, 
goods of which the ulterior destination was to Am- 
sterdam by land, or by an interior canal navigation. 
A blockading squadron can only apply its force to a 
blockaded port from the side of the sea. The internal 
communications of a country are out of its reach, and 
are no way subject to its operation. 

The transfer of vessels by sale while in a blockaded Sale of 

ships. 

port is watched with the same care, and is subject to 
the same principles, as in the case of goods. After the 
commencement of a blockade a vessel cannot be pur- 
chased by a neutral from the enemy ; and it is quite 
immaterial out of what funds the purchase is ejffected.^ 
And where a vessel that was clearly the property of 
the enemy at the commencement of the war is taken 
coming out of a blockaded port, from which she could 
not sail if she had been transferred from the enemy 
during the existence of the blockade, satisfactory proof 
must be given of the transfer before the commence- 
ment of the blockade, or the ship will be condemned.* 
In a recent case before the Judicial Committee of 
the Privy Council,* the principle was laid down as a 
part of the law of blockade, that when a port has been 
blockaded for the purpose of preventing the impor- 
tation of a particular article, it will not amount to a 
breach of blockade if a vessel leave the place exporting 



1 The Jonge Pieter, 4 Rob. p. 83. 
The Frau Margaretha, 6 Hob. p. 02. 

* The Speculation, Edw. p. 346. 
The Vigilantia, 6 Rob. p. 122. 



» The Vigilantia, 6 Rob. p. 122. 
* Cremidi v. PoweU, 11 Moore, 
P. C. C, pp. 88, 115. 
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a cargo of that particular article. In the case in 
question, it was the object of the Allied Fleets, during 
the late war with Eussia, to prevent the importation of 
provisions up the Danube; and with this view the 
Admirals in command of the English and French fleets 
issued a proclamation on June 2, 1854, notifying the 
estabUshment of an effective blockade of the Danube, 
in order to stop the transport of provisions to the 
Eussian forces. On the 26 th June the Eussians forbad 
any export of cereals after the 2nd July. It was 
obvious, therefore, that the exportation of this class of 
provisions was to the prejudice of the Eussians, and in 
furtherance of the objects of the Allies. It was held 
by the Judicial Committee of the Privy Council, that a 
neutral ship, even if she had notice of this blockade, 
was not liable to capture by the Alhes for exporting 
provisions, inasmuch as the whole object of the blockade 
was declared to be to prevent their import. 

Where a neutral vessel has violated a blockade by 
egress, it is a well-settled principle of maritime law 
that she is regarded as being still in delicto until the 
termination of her voyage, and she has reached her 
port of destination.^ This principle has been well 

the moment of attempting to go 
out — that is to say, when crossing 
the territory of the nation whose 
law it has violated, even although 
the departure, in itself, should be 
innocent (torn. ii. p. 239). Hence, 
although he admits that the exist- 
ence of the right is supported by 
Aitzema, Bynkershoek, Wheaton, 
Ortolan, and especially by ''the 
oracle of the English Admiralty 
during the war of 1803-14, Sir 
William Scott," he objects entirely 



1 The Weelvaart von Pillaw, 2 
Bob. p. 128. The General Hamilton, 
ibid, vi. p. 61. Hautefeuille says 
that the guilty vessel can only be 
seized : 1. At the moment of violat- 
ing the blockade by crossing the part 
of the sea which has been conquered 
by the blockading squadron ; 2. In 
the road or blockaded port, if the in- 
vesting forces can enter there, either 
by taking the port, or by penetrat- 
ing there by force or stratagem and 
carrying off the vessel ; and 3. At 
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recognised and plainly stated, both in the ordinances 
of foreign States and the dicta of text writers. The 
ordinance of the States-General of June, 1630, directs 
that " vessels returning from the ports of Flanders, with 
the exception of such as have been driven into them 
by an extreme necessity, although they should be met 
with at a great distance from those ports by vessels 
of the State, without having been previously pursued 
by any of the blockading fleet, shall be confiscated, 
because such vessels are held to have been taken in 
the fact as long as they have not completed their 
voyage, and have not arrived at some port which is 
free, or belonging to a neutral prince." So Bynkers- 
hoek, in commenting on this ordinance, with reference 
to the latter clause, construes the ordinance as granting 
the exemption from confiscation to vessels which had 
arrived at their own port as the terminus of their 
voyage \^ and he cites a decision of the Admiralty 
Court of Zealand (Jan. 27, 1631) in support of this 
construction of the rule.^ In the Admiralty Court of 
this country, the same rule has been clearly laid down 
by Sir W. Scott, in the case of a Prussian vessel, which 
had escaped with a cargo from the port of Amsterdam 
at the time blockaded, and was captured by a British 
cruiser off* Dungeness. " One circumstance," he ob- 



to what he terms, droit de pretention 
and droit de mite — that is to say, to 
the right of considering as guilty 
of a violation of blockade every 
neutral vessel which has sailed for 
a place declared blockaded after 
knowledge of the notification, and 
of regarding in Jlagrante delicto 
during the whole of the return 



voyage to its port of destination, 
every vessel which has left a block- 
aded port (Note by Lawrence, 
Wheaton, Inter. Law, p. 846). 

^ Qusest. Jur. PubLj lib. i. c. 
11. 

* See authorities cited in Twiss, 
Law of Nations, p. 217, et seq. 
Kent, Com. i. p. 150. 
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served, "on which exemption is prayed, is that the 
ship had escaped the interior circumvallation, if I may 
so call it; that she had advanced some way on her 
voyage, and therefore that she had in some degree 
made her escape from the penalties. I cannot accede 
to that argument, if the principle is sound that a 
neutral vessel is not at liberty to come out of a 
blockaded port with a cargo, I know of no other 
natural termination of the offence but the end of that 
voyage. It would be ridiculous to say. If you can but 
get past the blockading force you are free. This 
would be a most absurd application of the principle. 
If that is sound, it must be carried to the extent I 
have mentioned ; for I see no other point at which it 
can be terminated. Being of opinion that the principle 
is sound, I shall hold that if a ship that has broken a 
blockade is taken in any part of that voyage she is 
taken in delicto, and is subject to confiscation." ^ So in 
another case he further decided, that a vessel which 
had committed a breach of blockade by egress shall 
not have her offence purged by being driven by stress 
of weather into a port which was not that of her 
destination. Such an accident was not considered as 
any discontinuance of the voyage, or as a defeasance 
of the penalty which had been incurred.^ And when 
a vessel was captured in a voyage to the blockaded 
port m ballast, she having sailed for the purpose of 
bringing away goods which had become the property 
of neutral merchants, before the date of the blockade, 
she was held hable to condemnation. The rule of 



* The ViTeelyaart von Pillaw, 2 
Rob. p. 130. The Juffrow Maria 
Schroeder, 3 Rob. p. 153. 
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blockade, it was observed, permits an egress to ships 
innocently in the port before the restriction was im- 
posed, and even with cargoes if previously laden ; but 
in the case of ingress there is not the same reason for 
indulgence ; there can be no surprise upon the parties, 
and therefore nothing short of a physical necessity 
is admitted as an adequate excuse for making the 
attempt of entry.^ Such imperative and overruling 
necessity as, for instance, stress of weather or want 
of provisions,^ or want of water, would, as has 
been already observed, excuse the master of a neu- 
tral vessel thus involuntarily driven to enter a block- 
aded port from the charge of violating the blockade 
if his vessel should be captured. But it must be 
estabhshed beyond a doubt that the vessel under the 
circumstances could not have proceeded without hazard 
to any other than the blockaded port ; in other words, 
that the necessity for doing so was imperative.^ 

But although the offence of violating a blockade by 
egress, when it has been committed, attaches to the 
vessel untU the termination of her voyage; yet this 
rule is subject to the condition that the blockade itself 
continues. If it is raised, not only is the offence of 
entering a blockaded port purged before the vessel 
comes out, but also where she has succeeded in 
breaking the blockade, before she has reached her 
port of destination. When the blockade is raised a 
veil is thrown over everything that has been done, and 
the vessel is no longer taken in delicto. The delictum 



1 The Comet, Edw. p. 32. 
3 The Fortuna, 6 Rob. p. 27. 
3 The Hurtige Hane, 2 Rob. p. 
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completed at one period is by subsequent events entirely 
done away.^ 

Condem- So far the question of violation of blockade and its 

nation of , . • -i i i • .1 

cargo, consequences has been considered as bearing on the 
decreed, ship Only. But it has been also a subject of enquiry 
how far the conduct of the ship taken in the act of 
violating the blockade will affect the cargo with which 
she is laden. The consequence of a breach of blockade 
is, as has been seen, the condemnation of the ship ; but 
the cargo is not always condemned along with it^ 
although prima facie it is implicated in the guilt of the 
master or owner of the vessel. The general rule is, 
that both ship and cargo are confiscable, and the pre- 
sumption of law no doubt is, that the violation of 
blockade is intended for the benefit of the cargo as well 
as of the ship, and takes place with the sanction of the 
owners of both ; ^ and it lies with them to remove the 
presumption that the vessel was going in for the benefit 
of the cargo and with the owner's consent.^ This 
presumption, unless it be rebutted by documents found 
on board of the ship when captured is a presumptio 
juris et de jure^ which excludes all other evidence to 
the contrary. In cases where the ship and cargo belong 
to the same individuab it is obvious that no difficulty 
can arise, for the act of the master, as the legal agent 
for the owner of the ship, will affect his principal to 
the extent of the whole of his property concerned in 
the transaction.'* On the other hand, when the ship 



* Oliveira V.Union Insurance Com- 
pany, 3 Wheaton, p. 183. The Li- 
eette, 6 Rob. p. 392. 

« The Alexander, 4 Rob. p. 93. 

» TheMercurius,lRob.p.67.The 



Columbia, ibid, p. 130. The Nep- 
tunus, 3 Rob. p. 173. The Exchange, 
Edw. p. 39. Kent, Com. i. p. 152. 
* The Columbia, 1 Rob. p. 130. 
As to how far the act of the mas- 
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and cargo are the property of diflferent individuals, the 
reasonable conclusion is, that the master of the ship 
does not hazard the interests of his vessel except in the 
service of the cargo. ^ And in such cases the presump- 
tion also is that this is done with the cognizance and 
at the instigation of the owner of the cargo. But 
where, for instance, at the time of shipment the blockade 
was not in existence ; or where, though it existed, the 
distance between the port of shipment and that of 
destination was such that the blockade could not have 
been known at the time ; or where the master of the 
vessel having been informed of the blockade, and 
warned off the port blockaded, had nevertheless per- 
sisted in his endeavours to effect an entrance, in these 
and such like cases no question of fact can arise 
whether the owner of the cargo was consentient to the 
breach of the blockade.*^ In one case before Sir W. 
Scott, a cargo had been put on board a vessel in 
America at a time when it could not have been known 
in that country that the blockade of the Texel had 
been estabhshed. The master, after warning, attempted 
to enter the Texel, and the ship was condemned, 
because the owner was bound by the act of the master ; 
but the cargo was restored because, as Sir W. Scott 
observed, the shippers at the time of shipment could 
not have known of the blockade ; and the master, 
although he was the agent of the owner of the vessel, 
and could bind him by his contract or misconduct, was 
not the agent of the owners of the cargo unless expressly 

ter binds tlie sliipowner, see cases Alexander^ 4 Bob. p. 93. 

collected in Wheaton's Reports, ii. * The Adonis, 6 Rob. p. 262. 

Appendix, pp. 36-40. Twiss, Law of Nations, Time of 

1 The Adonis, 5 Rob. p. 261. The War, p. 222. 
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SO constituted by them.^ Again, in a case where a 
vessel had been despatched in ballast to fetch a cargo 
from a port which was placed under a blockade after 
she had entered it, and the owner of the cargo had no 
opportunity of ascertaining the fact of blockade so as 
to enable him to countermand the shipment of the 
cargo, Sir W. Scott observed that it would be hard to 
bind the owners of the cargo by the act of her agents 
in the blockaded port, as they did not stand in the 
same position as other agents. They have not only a 
distinct but an opposite interest from that of their 
principal — namely, to fulfil the commission at all risks 
as rapidly as possible for their own private advantage, 
and for the public interests of their country. At such 
a time, imder a particular pressure as to the exporta- 
tion of their produce, this might be fairly allowed to 
impose a strong obhgation on the Court not to hold 
an employer too strictly bound on mere general prin- 
ciples by an agent who may be actuated by interests 
different from those of his principal.^ 

This exemption of the cargo from the consequences 
of a violation of blockade, which, it has been seen, the 
Court has granted in certain cases, when the owner of 
the ship and of the cargo are different individuals, will 
not be extended to those cases where at the time of 
shipment the blockade either was, or might have been, 
known to the owners of the cargo, and they might 
therefore possibly have been aware of an intention of 
violating the blockade. If in such a case the vessel 
has been condemned, they cannot shield their property 



^ The Mercurius, 1 Rob. p. 80. 
« The Neptunus, 3 Rob. p. 281. 
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by showing their innocence in the transaction, and they 
would be concluded by the wrongful act of the master 
of the vessel. This was the rule laid down by the 
Judicial Committee of the Privy Council, in one of the 
most recent cases on the subject, and in which this 
branch of public Maritime Law underwent a very fiill 
discussion. In Baltazzi v. Ryder (12 Moore, P. C. C, 
168), the facts were that the "Panaghia Ehomba" took in 
a cargo of wheat at Galatz, in September 1855, during 
the late war with Eussia, and was captured by H.M.S. 
"Dauntless" for an attempt to violate the blockade of the 
port of Odessa. The Judicial Committee of the Privy 
Council held, affirming the judgment of Dr. Lushington 
in the Court below, that it was not competent to the 
owners of the cargo to protect their property from 
condemnation by showing their innocence of the inten- 
tion to violate the blockade, and that they were con- 
cluded by the illegal act of the master. Lord Kings- 
down's judgment contains a very complete history of 
the law on this subject, as collected from the decisions 
of Lord StoweU. "In the case of the ' Mercurius,' " 
observed his Lordship, "Lord StoweU seems to have 
thought that the owners of cargo were not bound by 
the act of the master without their authority ; and the 
judgment seems rather to warrant the marginal note 
which the very learned reporter has stated as the 
effect of it, namely, 'violation of blockade by the 
master affects the ship, but not the cargo, unless the 
property of the same owner, or unless the owner is 
cognizant of the intended violation.' Now in the pre- 
sent case Dr. Lushington has stated his conviction that 
the owners of the cargo were innocent of all knowledge 
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of the intended violation ; and if, therefore, the law 
remained as it is to be collected from the case of the 
' Mercurius,' their Lordships would have great diflSciilty 
in assenting to the decision now under review. But 
the subsequent cases appear to have carried the rule 
much further, and to have established that when the 
blockade was known, or might have been known to 
the owners of the cargo at the time when the shipment 
was made, and they might, therefore, by possibility be 
privy to an intention of violating the blockade, such 
privity shall be assumed as an in^esistible inference of 
law, and it shall not be competent in them to rebut it 
by evidence. This is the result of the cases cited by 
Dr. Lushington in his judgment, and the additional 
authorities mentioned at the Bar. In the case of the 
'Alexander' (4 Eob. p. 94), which occurred in 1801, 
Lord Stowell held that in cases of breach of blockade the 
Court must infer ' that a ship going in fraudulently is 
going in the service of the cargo, with the knowledge 
and by the direction of the owner.' In the case of the 
'Adonis' (5 Eob. p. 259) which occurred in 1804,he went 
a step further, and held not only that such inference 
must be made, but that (with the exception to which 
we have already referred) the owners could not be 
let in to prove a contrary intention. This c^se was 
aflSrmed on appeal, and it possesses, therefore, all the 
authority which the decisions of the tribunals of a 
single country can give in a law in which all civilized 
countries are concerned. The same doctrine is laid 
down by the same great Judge in the case of the 
' Exchange ' (1 Edw. p. 42) in 1808, and in the ' James 
Cook ' (1 Edw. p. 261) in 1810. We find, therefore, a 
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Beries of authorities establishing a general rule, which, 
like all general rules, may in its application to particular 
cases be occasionally attended with hardship, but which, 
nevertheless, may be necessary to prevent fraud, and 
may on the whole promote the purposes of justice. It 
is a rule not applicable exclusively to neutrals, but 
applies with equal force to all persons attempting to 
violate a blockade, although they may be the subjects 
or the allies of the country which has established it. 
In the present case, indeed, Messrs. Baltazzi, the claim- 
ants, are British subjects. The propriety, or rather 
the necessity of these rules is rested by Lord Stowell 
on the notoriety of the fact that, in almost all cases 
of breach of blockade, the attempt is made for the 
benefit and with the privity of the owners of the cargo ; 
that, if they were at liberty to allege their innocence 
of the act of the master, it would always be easy to 
manufacture evidence for the purpose, which the cap- 
tors would have no means of disproving ; and that, in 
order to make a blockade effectual, it is essential to hold 
the cargo responsible to the blockading Power for the act 
of the master, to whom the control over it has been en- 
trusted, leaving the owners to seek their remedy against 
the master or the owners of the ship if in reality the 
penalty was incurred without any privity on their part." 
Knowledge of the blockade, therefore, actual or con- 
structive,^ is necessary in order to fix the vessel of a 
neutral or any other Power with the penalties attach- 
ing to an actual violation of it, or an attempt to do 
so ; and when the act of the master was wrongful, the 
owners of the cargo will also be held responsible, on 

^ Wheaton, Inter. Law, ed. by Lawrence, p. 839. 
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the ground that the master must be regarded as an 
agent for the cargo as well as for the ship. The privity 
which in such cases is held to exist between these 
parties as principal and agent is raised by presump- 
tion of law ; a presumption which it is not open to 
them to rebut by evidence. As to what amounts to an 
intent to commit a breach of blockade, the evidence 
must necessarily vary according to circumstances ; but 
the principles on which decided cases, both in this 
country and America, have been made to rest have 
seldom been drawn into controversy. These decisions, 
it has been observed by an eminent writer, have given 
great precision to the laws of blockade by the ap- 
plication of it to particular cases, and by the ex- 
tent and clearness and equity of these illustra- 
tions.^ Again, the fact of clearing out or sailing for 
a blockaded port is in itself under the municipal law 
of a country a perfectly innocent act, and is properly 
illegal only as offending against that admitted usage of 
nations which is incorporated into and forms part of 
public maritime law. A vessel not possessed of such 
knowledge is to be first warned of the fact, and a sub- 
sequent attempt to enter constitutes the breach. This 
was the provision Chancellor Kent points out in the 
treaty between England and America in 1794, and is to 
be considered a correct exposition of the law of nations.* 

License, Upou the questiou whether an express license granted 

by the supreme power of the blockading country will 
be a sufficient protection to a vessel saihng to or from 



^ Kent, Com. i. p. 160. 
' Kent, ibid, p. 151 ; and see 
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a blockaded port, some discussion has arisen, owing to 
certain dicta of Lord Stowell's, which seem to conflict. 
He observed in one case/ that a license expressed in 
general terms to authorise a ship to sail from any port 
with a cargo will not authorise her to sail from a block- 
aded port with a cargo taken in there : and that it was 
necessary, in order to exempt a blockaded port from 
the restrictions incident to a state of blockade, that * it 
should be specially designated with such exemption in 
the Kcense ; otherwise, a blockaded port shall be taken 
to be an exception to the general description in the 
license. In a case decided some time previous, the 
same distinguished authority had held^ that when a 
license had been granted to certain vessels, pursuant to 
a power given to His Majesty in Council, under an Act 
of Parliament, to import wool from certain ports in 
Holland, its operation was to protect the parties acting 
under it from the effects of a blockade which had been 
notified on the same day on which the Kcense was 
granted. Sir W. Scott expressed his opinion, in this 
latter case, that it was intended the parties should have 
the fiill benefit of importing these articles without 
molestation ; and added, that he thought that the 
license in question bore very materially on other 
licenses which had been granted previously. " When 
I see," he observed, " that the blockade was not con- 
sidered as a ground for withholding those licenses, I 
am led to suppose that it was not intended to have the 
effect of suspending the operation of such as had been 
already granted." The better opinion seems to be that 
these judgments of Lord Stowell should be taken with 

» The Byfield, Edw. p. 188. » The Hoffhung, 2 Rob. p. 162. 
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regard to the peculiar circumstances of each case, and 
that, so considered, the dicta will not be found to con- 
flict, the general rule being that, notwithstanding there 
is no provision in a license or a blockading order to 
that effect, yet whenever it appears to have been the 
intention of the Sovereign, or of those exercising his 
authority,^ that the permission given by a license should 
not be suspended by an order of blockade, it is not 
effected by a blockade.^ This view receives confirma- 
tion from the decision of the Judicial Committee of the 
Privy Council in the case of the "Franciska"^ (10th Nov. 
1855). It was then held that the Order in Council of 
29th March, 1854, under which " Eussian merchant ves- 
" sels in any ports or places of Her Majesty's dominions 
" should be allowed until the 10th day of May next, six 
*' weeks from the date hereof, for loading their cargoes, 
" and departing from such poits or places ; and that such 
" Eussian merchant vessels, if met at sea by any of Her 
" Majesty's ships, should be permitted to continue their 
" voyage if, on examination of their papers, it would 
" appear that their cargoes were taken on board before 
" the expiration of the above term : Provided that no- 
" thing therein contained should extend, or be taken to 
" extend, to Eussian vessels having on board any oflScer 
" in the miUtary or naval service of the enemy, or any 
" article contraband of war, or any despatch of or to the 
" Eussian Government," gave to all Eussian vessels which 
did not come within the specified exceptions full liberty 



.' As, for instance, the Comman- 
der-in-Chief, who, it has been held, 
has even in European waters an 
implied authority to impose a block- 
ade. Deane, Hep. on Blockade, 
p. 89. 



* The Orion, Stewart's Rep. p. 
606. See Twiss, Law of Nations, 
Time of War, p. 277, where the 
question is discussed. 

" 10 Moore, P. C.C, p. 55. Twiss, 
ut supra. 
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to sail in security to their port of destination, although 
such port may be in a state of blockade. 

These licenses, as being a great benefit to neutrals, Blockade 
and a convenience to commerce, have, as will be seen operate 
from the above case of the " Franciska," received a all reir'^ 
Uberal construction from the Court. The same case ^e.° 
also illustrated, in connection with the question of 
licenses on blockade, another principle of public Mari- 
time Law which is thus stated by the learned Judge 
of the Admiralty Court, and which, on appeal, was 
affirmed by the Committee of the Privy Council. " A 
belligerent," said Dr. Lushington, " may not concede to 
another belligerent or take for himself the right of carry- 
ing on commercial intercourse prohibited to neutral 
nations ; and therefore no blockade can be legitimate 
that admits to either belligerent a freedom of commerce 
denied to the subjects of States not engaged in the war. 
The foundation of this principle is clear, and rooted in 
justice ; for interference in neutral commerce at all is 
only justified by the right which war confers of molest- 
ing the enemy, all relations in the nature of trade being 
by war itself suspended." This view was adopted by 
the Lords of the Privy Council on appeal, by whom it 
was held that during the period specified in the Order 
of Council above quoted, the operation of the per- 
mission given for ingress into Eussian ports of Eussian 
vessels sailing from ports in the British dominions, and 
egress from Eussian ports of Eussian vessels bound 
with cargoes to British ports, was to suspend for the 
time, with respect to neutrals, the effect of the blockade 
of the Eussian ports in the Baltic by the British fleet. 
" It was," as observed by their Lordships, " not easy to 

M 2 
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answer the objections which a neutral might make, 
that (by the operation of the Order in Council) the 
condition of things which alone authorises a belligerent 
to interfere at all with the trade of neutrals does not 
exist, namely, the necessity of interdicting all commu- 
nication by way of trade with the ports in question ; that 
a belligerent, if he inflicts upon neutrals the inconve- 
nience of exclusion from commerce with such a place, 
must submit to the same inconvenience himself; and 
that if he is to be at liberty to select particular points 
in which it suits his purpose that the blockade should 
be violated with impunity, each neutral, in order to be 
placed on equal terms with the belligerent, should be 
at liberty to make such selection for himself." 

The practical efiect, therefore, of the permission 
given under the British Orders in Council to enemy's 
vessels to freely enter their ports of destination for the 
period of six weeks was to suspend the operation of 
the blockade, not only directly as regarded the ships of 
the enemy, but constructively as regarded those of 
neutral Powers. But in adopting this conclusion their 
Lordships drew a distinction of some importance be- 
tween belligerent ships found at the outbreak of a war 
in the ports of an enemy, into which they had entered 
for the purposes of private commerce, under the ex- 
pectation that peace would continue. These formed 
an exceptional class, which had a strong claim to an 
indulgent exercise of the rights of capture ; and an ex- 
press permission to such ships to enter their port of 
destination might not, perhaps, afiect the validity of the 
blockade. But such a case is very distinguishable from 
one where a belligerent, with a view to the interests of 
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his own commerce, permits enemies' ships to bring him 
cargoes from their own ports, though he at the same 
time insisted on a blockade of such ports against neu- 
trals. In the former class of cases the license would 
be granted, if at all, upon special grounds, arising from 
the situation or circumstances in which the vessel found 
herself on the commencement of a war, of w^hich she 
had had, probably, no notion whatever. In the latter, 
the intention to enter on a war could not but be 
known ; and the operation of a license would be to 
confer a direct benefit on the belligerent State — a 
benefit which, on the clearest principles of international 
law, he could not be suffered to enjoy at the time that 
he excluded from its operation vessels of other coun- 
tries engaged in the pursuits of neutral commerce. 

When it appears distinctly from the ship's papers 
that she has committed no breach of blockade, and 
that her captors have seized her without ostensible 
cause, restitution, with costs and damages, will be de- 
creed. This was the rule laid down by the Court of 
Appeal in the case of the " Ostzee," when a neutral 
vessel was captured by one of Her Majesty's ships of 
war, and sent in for adjudication as for breach of the 
blockade of Cronstadt. It was proved that Cronstadt 
was not blockaded at the time when the vessel entered 
that port, nor at the time when she took her cargo on 
board, nor at the time when she left Cronstadt, nor at 
the time when she was captured. No blockade had 
been proclaimed, either by the British Government or 
the Admiral. The Judicial Committee of the Privy 
Council held — ^reversing the decision of the Court below 

^ Spinks, Ad. Rep. p. 174. 9 Moore, P. C. C, p. 150. nom. Scliacht v. Otter. 
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— that the neutral was entitled to costs and damages 
as well as restitution. Lord Kingsdown, in deUvering 
their Lordships' judgment, makes the decision of the 
Court to rest on the broad ground of international obli- 
gation, and the necessity of one uniform rule being 
appUed in the solution of questions affecting public 
Maritime Law. " The law," he said, " which we are to 
lay down cannot be confined to the British navy ; the 
rule must be applied to captors of all nations. No 
country can be permitted to establish an exceptional 
rule in its own favour, or in favour of particular classes 
of its own subjects. On the law of nations foreign de- 
cisions are entitled to the same weight as those of 
the country in which the tribunal sits. America has 
adopted almost all her principles of prize law from the 
decisions of English Courts ; and whatever may have 
been the case in former times, no authorities are now 
cited in English Courts in cases to which they are ap- 
plicable, with greater respect than those of the distin- 
guished jurists of France and America. Whatever is held 
in England to justify or excuse an officer of the British 
Navy will be held by the tribunals of every other 
country, both on this and the other side of the Atlantic, 
to justify or excuse the captors of their own nations. 
By the usage of all countries captors have a great 
interest in increasing the number of prizes. The 
temptation to send ships in for adjudication is suffi- 
ciently strong. Is it too much to say that, when no 
ground of suspicion can be shown, and all that the 
captor can allege is that he did wrong under a mistake, 
he should make good in temperate damages the injury 
which he has occasioned? Ought a captor to be 
permitted to say to the captured, ' True, nothing sus- 
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picious appeared in your case at the time of seizure, 
but upon further inquiry something might have been 
discovered. I had a right to take my chance ; you 
have nothing to complain of. I subjected you to no 
unnecessary inconvenience ; go about your business, 
and be thankful for your escape .?' -^ We cannot think 
that this would be deemed a satisfactory answer to a 
British neutral seized by a foreign belligerent." 

The rule then is, as estabhshed in the above-cited 
case, that a claimant upon restitution of a ship is 
entitled to costs and damages from the captors only in 
circumstances where the ship was in no faulty and was 
not for any act of her own voluntarily or involuntarily 
open to any fair ground of suspicion. In a subsequent 
case before the Judicial Committee^ this principle was 
recognised and approved of. But if the acts of a 
neutral vessel give rise to suspicion that it was her 
intention to violate the blockade, restitution only, with- 
out costs or damages, will be decreed. Thus, where a 
neutral ship was not in a straight course from the 
neutral port she started from to the neutral port she 
was bound for, and, when descried and followed by one 
of Her Majesty's cruisers, did not shorten sail, but pur- 
sued her course until brought to by a shot from the 
captors, the Court of Appeal held that her conduct had 
such an appearance of an intention to commit a breach 
of blockade as to warrant the suspicion of the captors, 
and to entitle the claimants upon restoration to a decree 
of simple restitution only, without costs or damages. 

By the law of prize the evidence, whether to acquit 
or to condemn a vessel, must in the first instance come 
from the ship's papers, and the primary dispositions of 

1 The Aline and Fanny, 10 Moore, P. 0. C, p. 491. 
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her master and crew ; and the captors are not, except 
under circumstances of suspicion arising from primary- 
evidence, entitled to adduce any intrinsic evidence in 
opposition.^ 

As to the practice previous to the Prize Acts (17 & 
18 Vict. cap. 18) as regards the care, custody, and 
sale of prizes, and whether any and what deductions 
were allowed from the gross proceeds of property sold 
in cases of simple restitution, the reader is referred to 
an elaborate Eeport by the Eegistrar of the Court of 
Admiralty, drawn up by the direction of the Judicial 
Committee of the Privy Council, and which will be 
found in a note to the report of the case of the " Fran- 
ciska " (10 Moore, P. C. C, 74, et seq.\ in which the 
cases on the subject are carefully examined. In that 
case it was decided that where a ship and cargo taken 
as prize were condemned by the Admiralty Court, and 
sold under a decree of that Court, pursuant to the Prize 
Act (17 & 18 Vict. cap. 18, sect. 26), and the sentence was 
reversed on appeal, and simple restitution decreed — that 
as the captors were bond fide in possession during hti- 
gation, they were entitled to the rights and allowances 
and incidents attending on such possession, and that 
the claimants were only upon simple restitution en- 
titled to the net proceeds of sale, after deducting from 
the gross proceeds the marshal's charges, consisting 
of — (1) expenses of sale ; (2) reasonable expenses for 
the care and custody of the property pending adjudi- 
cation ; (3) for pilotage, lights, and other dues incurred 
in bringing the ship to England. 

» Story's Prize Courts, pp. 18 — ^24. The Aline and Fanny, 10 Moore, 
P. C. C, p. 491. 
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It remains only to consider, in treating of this sub- 
ject, the effect on the position of a neutral Sovereign 
of contracts entered into by his subjects to supply 
either of the belligerents with articles contraband of 
war, and the question of the validity of such contracts 
themselves, in connection with the law of blockade. 

The violation of blockade is not an offence against violation 

^^ ofblock- 

the municipal law of the State to which the vessel be- ade not a 

, . , . PIT municipal 

longs, nor can it be m any accurate sense or the word offence 
'illegal,' in the sense of being malum prohibitum or toTheiaw 
malum in se. It simply exposes the neutral taking ^ ^^ ^^^* 
part in such an adventure to the risk of capture, and 
to the exercise of the admitted right of a belligerent 
Power to confiscate all contraband goods in the act of 
being transported to the enemy.^ 

A neutral country has the right to trade with all 
other countries in time of peace, and when in time of 
war certain restrictions have been jure belli imposed on 
this right, as, for instance, not to trade in contraband 
articles or with blockaded ports ; the interruption which 
results from them to neutral commerce cannot be made 
to rest on grounds other than those which spring from 
the universal usages of nations. But no illegality at- 
taches to the attempt to break a blockade at Common 
Law ; nor is the offence one of which the municipal 
laws of a neutral State would be bound to take notice. 

" The transport of merchandise," says a learned writer, 
" to the ports of a belUgerent State is per se a perfectly 
lawful act on the part of the neutral merchant ; and 



' Kent, ConL vol. L p. 144. The 
Santissima Trinidad, 7 Wheaton, 
p. 283. Twiss, Law of Nations, 
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it is only by reason of the accidental uses to which 
certain articles of merchandise may be applied in con- 
sequence of war existing between two States that the 
right to intercept such merchandise in the course of 
transport on the high seas to the ports of a belligerent 
Power and to confiscate it to its own uses accrues to 
the adverse belligerent. The right of the neutral to 
transport, and of the adverse belligerent to seize are 
conflicting rights, and neither party can charge the 
other with a criminal act. Upon this view of the Com- 
mon Law, which is sanctioned by the highest authorities, 
it would be under an erroneous conception of the judi- 
cial relations which exist between belligerent States 
and neutral States that a belligerent Power in the ab- 
sence of special treaty engagements with a neutral 
Power should hold itself entitled to complain to the 
latter of its not exercising its authority to restrain the 
trade of its subjects with the adverse belligerent. The 
belHgerent, to use the language of an eminent Judge of 
the Supreme Court of the United States, must content 
himself with cutting up the neutral commerce, and 
ought to make no complaint to the neutral Power, not 
even when the individual merchant rescues his vessel 
after capture, and escapes into his own or a friendly 
port." ^ 

In a celebrated case Mr. Justice Story thus ex- 
presses himself: — "There is nothing in our laws or 
in the laws of nations that forbids our citizens from 
sending armed vessels as well as mimitions of war to 
foreign ports for sale. It is a commercial adventure 
which no nation is bound to prohibit ; and which only 

* Twifls, Law of Nations, Time of War, preface, p. xvii. 
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exposes the persons engaged in it to the penalty of con- 
fiscation. Supposing, therefore, the voyage to have 
been for commercial purposes, and the sale at Buenos 
Ayres to have been a bond fide sale (and there is no- 
thing in the evidence before us to contradict it), there is 
no pretence to say that the original outfit, on the voyage 
was illegal, or that a capture made after the sale was 
for that cause alone invalid." ^ And to a similar efiect 
Chancellor Kent observes, "A neutral has a right to 
pursue his ordinary commerce, and he may become 
the carrier of the enemy's goods, without being subject 
to any confiscation of the ship, or of the neutral articles 
on board; though not without risk of having the 
voyage interrupted by the seizure of neutral property. 
As the neutral has a right to carry the property of 
enemies in his own vessel, so, on the other hand, his 
own property is inviolable though it be found in the 
vessels of enemies." Again, " It is a general under- 
standing, grounded on true principles, that the Powers 
at war may seize and confiscate all contraband goods, 
without any complaint on the part of the neutral mer- 
chant, and without any imputation of a breach of neu- 
trahty on the part of the Sovereign himself. It was 
contended on the part of the French nation in 1796, 
that neutral Governments were bound to restrain their 
subjects from seUing or exporting articles contraband 
of war to the belligerent Powers. But it was success- 
fully shown on the part of the United States, that 
neutrals may lawfully sell at home to a belligerent pur- 
chaser, or carry, themselves, to the beUigerent Powers, 
contraband articles subject to the right of seizure in 

1 The Santissima Trinidad, 7 Wheaton, p. 283. 
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transitu. This right has since been explicitly declared 
by the judicial authorities of this country. The right 
of the neutral to transport, and of the hostile Power to 
seize, are conflicting rights, and neither party can charge 
the other with a criminal act." ^ 

It has been urged that such a contract as to export 
contraband of war, or to carry on trade with a block- 
aded port, is illegal, or, at least, void, as being in viola- 
tion of the law of nations, which must be regarded as 
incorporated into and forming part of the municipal 
law of the neutral State ; that such a contract was 
against public pohcy and incapable of being supported. 
The point is thus stated by an eminent writer : — " It is 
true that a neutral Government, except under the special 
provisions of a treaty, is not bound to restrain its sub- 
jects from engaging in a trade prohibited by the law of 
nations, nor have the courts of justice in a neutral 
country any power to enforce the penalties to which 
neutral individuals may be subject. From manifest 
reasons of general convenience and public pohcy, the 
protection of their own rights is left to the beUigerent 
Powers, and it is to the tribunals which they estabUsh 
that the administration of penal justice, when their 
rights are violated, is exclusively entrusted. But it is 
not by their own laws that the rights of belligerents 
are defined, or that the nature and amount of the 
penalty that follows a violation of their right is fixed ; 
nor are the tribunals which they appoint, although 
sitting in a belligerent country, local in their character 
or jurisdiction. The law that they administer is a 
general law that embraces the neutral as well as the 

' Commentaries, pp. 122 and 144. 
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belligerent, and it is the rights of the neutral as well 
as of the belligerent that they are bound to protect. 
Hence it is difficult to admit that this distribution of 
judicial power, which is itself part of the law of na- 
tions, can at all affect the question whether a civil Court 
in which the authority of that law is admitted, can with 
propriety enforce a contract founded on its violation." ^ 
This argument formed the staple of the contention 
against the contract in the first case in which the 
point arose in this country,^ which was an agree- 
ment for the purchase and shipment of arms and 
ammunition for the Confederate States of America. 
It was argued that the contract was illegal, inasmuch 
as the law of nations was part of the law of England, 
and a contract in violation of the law of nations would 
not be recognised by the Court; it was also against 
pubUc policy, and was of the same nature as an agree- 
ment to compromise an offence of a public nature 
which was admittedly invalid. But this reasoning 
appears to rest on a misconception as to the sense in 
which the term " illegal " is employed with reference to 
questions of contraband and blockade. A contract 
may properly be said to be illegal if it offends against 
the provisions of a law either municipal or public in 
existence at the time the contract was entered into. 
But as regards contracts of the kind now spoken of, 
the term " illegal " can only be made use of with refer- 
ence to them in a secondary and remote sense. They 
may indeed under certain conditions lead to acts in- 
volving penal consequences ; but they are not therefore 

* Duer. Mar. Ins. vol. i. p. 749. 

* Expai-te Chavasse, Jurist, N. S., May 20, 1865. 
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unlawful or capable of prohibition. This will appear 
from two considerations ; in the first place, the power 
of the belligerent captor to punish does not extend 
beyond the confiscation of the ship and cargo ; it does 
not reach to the punishment of the contracting party, 
nor can it form the subject of complaint to his Sove- 
reign; and secondly, because an act of commerce 
which before the commencement of the war was in 
itself perfectly lawful, cannot become unlawful by the 
mere circumstance of war breaking out between the 
contending Powers. Then, if the contract to break a 
blockade or import contraband articles was void at all, 
it must have been so in its inception ; but it is a per- 
fectly well settled principle of the law of nations that 
if a ship after breaking the blockade reaches her 
natural port of destination, she is no longer in delicto, 
but is purged of her offence, and if seized on another 
voyage cannot be condemned.^ But if the voyage was 
ab initio unlawful both by the law of nations and the 
municipal law of the State to which she belonged, there 
is no reason why the successful termination of the 
voyage would not clear the transaction from the 
original taint attaching to it. This was the reasoning 
adopted by Lord Chancellor Westbury and Dr. Lush- 
ington in the two cases where the question arose in 
this country. " In the view of international law," said 
Lord Westbury, " the commerce of nations is perfectly 
free and unrestricted. The subjects of each nation 
have a right to interchange the products of labour with 
the inhabitants of every other country. If hostilities 

^ The Weelvaart von Pillaw, 2 Rob. p. 128. The General Hamilton, 
6 Rob. p. 61. 
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occur between two nations and they become belli- 
gerents, neither belligerent has a right to impose or to 
require a neutral Government to impose any restrictions 
on the commerce of its subjects. The belligerent 
Power certainly acquires certain rights which are given 
to it by international law. One of these is the right to 
arrest and capture, when found on the sea, the high 
road of nations, any munitions of war which are des- 
tined and in the act of being transported in a neutral 
ship to its enemy. This right, which the laws of war 
give to a belligerent for his protection, does not involve 
as a consequence that the act of the neutral subject in 
so transporting munitions of war to a belligerent coun- 
try is either a personal offence against the belligerent 
captor, or an act which gives him any ground of com- 
plaint, either against the neutral trader personally, or 
against the Government of which he is the subject. In 
fact, the act of the neutral trader in transporting muni- 
tions of war to the belligerent country is quite lawful, 
and the act of the other belligerent in seizing and 
appropriating the contraband articles is equally lawful. 
Their conflicting rights are coexistent, and the right of 
the one party does not render the act of the other party 
wrongful or illegal. 

" There is, however, much incorrectness of expression 
in some writers on the subject, who, in consequence of 
this right of the belligerent to seize in transitu muni- 
tions of war while being conveyed by a neutral to his 
enemy, speak of the act of transport by the neutral 
as unlawful and prohibited commerce. But this com- 
merce, which was perfectly lawful for the neutral with 
either belligerent country before the war, is not made 
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by the war unlawful, or capable of beiug prohibited by 
both or either of the belligerents ; and all that inter- 
national law does is to subject the neutral merchant 
who transports the cx)ntraband of war to the risk of 
having his ship and cargo captured and condemned by 
the belligerent Power for whose enemy the contraband is 
destined. That the act of the neutral merchant is in 
itself innocent is plain, from the circumstance that the 
belligerent captor cannot visit it with any penal conse- 
quence beyond the judicial condemnation of the ship 
and cargo." ^ So, in a late case before the present 
learned Judge of the Admiralty Court, the same view 
was no less clearly held, and the principle unhesitatingly 
applied. The case was one in which the master of a 
vessel sued for wages, upon an agreement between 
himself and the defendants, the owners of the ship 
" Helen." ^ It was alleged by the defendants in their 
answer that the agreement was made and entered into 
for the purpose of running the blockade of the Southern 
ports of the United States of America, and was contrary 
to law, and could not be recognised by the Court. But 
Dr. Lushington held that for a neutral to carry on trade 
with a blockaded port was not a municipal offence 
by the law of nations. " A neutral country," he said, 
" has a right to trade with all other countries in time 
of peace. One of these countries becomes a belUgerent 
and is blockaded. Why should the rights of the neutral 
be affected by the acts of the other belligerent.'^ The 
answer of the blockading Power is : — ' Mine is a just 
and necessary war (a matter which in ordinary cases 

' Ex parte Chavasse, Jurist, N.S., May 20, 1866. 
» Jurist, N. S., Dec 1866. 
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the neutral cannot question) : I must seize contraband 
— I must enforce blockade — to carry on the war.' In 
this state of things there has been a long and admitted 
usage on the part of all civiUsed States — a concession 
by both parties, the belligerent and the neutral — a 
universal usage which constitutes the law of nations. 
It is only with reference to this usage that the belli- 
gerent can interfere with the neutral. Suppose no 
question of blockade or contraband, no belligerent 
could claim a right of seizure on the high seas of a 
neutral vessel going to the port of another belligerent, 
however essential it might be to his interest to do so. 

It has never been a part of admitted 

common usage that such voyages should be deemed 
illegal by the neutral State ; still less that the neutral 
State should be bound to prevent them. The belli- 
gerent has not a shadow of right to require more than 
universal usage has given to him, and has no pretence 
to say to the neutral — ' You shall help me to enforce my 
belligerent right by curtailing your own freedom of 
commerce, and making that illegal by your own law 
which was not so before.' This doctrine is not incon- 
sistent with the maxim that the law of nations is part 
of the law of the land. The fact is, that the law of 
nations has never declared that a neutral State is bound 
to impede or diminish its own trade by municipal 
restriction."^ 

The principle thus clearly enunciated of separating 
the responsibiUty of the neutral Sovereign from that of 
his subject, the neutral trader, seems first to have been 
contained in a remarkable passage in Vattel, where Tie 

1 The Helen, Jurist, N.S., December 80, 1866, 
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speaks of the consequences involved in the supply of 
warhke stores to a belligerent by a neutral subject. 
He says : — " Quand j'ai notifi^ aux Puissances neutres 
ma d&laration de guerre k tel ou tel peuple, si elles 
veulent s'exposer k lui porter des choses qui servent k 
la guerre, elles n'auront pas sujet de se plaindre au cas 
que leurs marchandises tombent dans mes mains ; de 
meme que je ne leur d^lare pas la guerre pour avoir 
tente de les porter. Elles soufirent, il est vrai, d'une 
guerre k laquelle elles n'ont point de part ; mais c'est 
par accident Je ne m'oppose point k leur droit — j'use 
seulement du mien ; et si nos droits se croisent et se 
nuisent r&iproquement, c'est par Teffet d'une necessite 
in^vitabla Ce conflit arrive toujours dans la guerre." ^ 
Here Vattel is of course speaking from the point of view 
of a belligerent, and he must be imderstood as referring 
to the acts of the subjects of a neutral State as distinct 
from those of the neutral Sovereign, inasmuch as for 
the latter to supply mmiitions of war to a beUigerent 
would be an undoubted departure from his neutrality. 
This question is one of the few that grew out of the 
recent civil war in America, a struggle which at one 
time threatened to be fruitful in situations which would 
probably lead to considerable modifications in the mari- 
time law of nations. The decisions on the point here, 
as in the United States, are highly favourable to neutral 
rights ; and as a yet further extension of their immu- 
nities may be looked for according as the importance 
of unrestricted freedom of commerce is discerned, the 
practical effect of a doctrine which separates the neu- 
tral trader, qicd the contract, from being identified with 
the acts of his Sovereign, will be considerable in lessening 

* Vattel, liv. iii. cap. viii. sec. 3. 
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the injury which war has hitherto inflicted upon com- 
merce. It is, it should be remembered, at all times 
open to the Government of the neutral State to impose 
statutory restrictions upon such a trade, if by its results 
the neutrality of the country is seriously imperilled. 
This has been done in this country by the Foreign 
Enlistment Act, which was necessary in order to make 
that a municipal offence by the law of Great Britain 
which without such enactment would not have been so 
at all ; and indeed the very circumstance of such an 
Act having been passed is in itself a proof that, to 
constitute transactions between British subjects when 
neutral and belligerents a municipal offence by the law 
of Great Britain, a statute was necessary. On a decla- 
ration of war being formally announced to a neutral 
Sovereign, he may, and usually does, notify his subjects 
of it, and accompanies such notification with instruc- 
tions to decline all contraband trade with nations at 
war, declaring, if they are detected in embarking in 
such trade, he cannot protect them — a course which 
was taken in this country by the Queen's Proclamation 
of the 13th of May, 1861, on the outbreak of hosti- 
lities in America ; * but the neutral Sovereign does not 
denounce the trade as a violation of his own laws, the 
Powers at war do not impute to him the practices of 
his subjects, and the proclamation^ which he issues in 
vindication of his neutrality does not make or unmake 
the law, but makes known the law as it exists, and has no 
effect whatever on the legality of the adventures against 
which the subjects of the neutral State are warned. 



1 



Richardson v. The Marine Insu- 



rance Gompanj; 6 Mass. Rep. p. 112. N.S.^ May^ 1865. 
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PROCEDURE IN CASES OF PRIZE — JUDICIAL PROCEEDING NECESSARY 

EVIDENCE, NATURE OF APPEAL MODE OF CONSTITUTINa 

PRIZE COURTS— OPERATION OF SENTENCES IN REM — CAPTURES 
ARE JURE BELLI CONSUMMATED BY SURRENDER — VEST PRIMARILY 
IN THE SOVEREIGN — PRIZE IS A CREATURE OF THE CROWN — 
COURT OF PRIZE UNNECESSARY WHERE A VESSEL SAILS OPENLY 

UNDER AN enemy's FLAG DUTY TO BRING THE PRIZE INTO 

PORT FOR ADJUDICATION, OR TO DESTROY — TITLE TO THE VESSEL 
AS AFFECTING THE RIGHTS OF THIRD PARTIES — JUS POSTLIMINII 
— PERDUCTIO INFRA P/JJeS/D/i<— TWENTY-FOUR HOURS* POSSESSION 
— PROPERTY IN PRIZE AFTER ADJUDICATION RELATES BACK TO 
CAPTURE — MESNE ASSIGNMENTS — CASE OF THE PRIZE LYING IN 
A NEUTRAL PORT — A PRIZE COURT OF ONE BELLIGERENT CAN- 
NOT SIT IN THE DOMINIONS OF A NEUTRAL CASES IN WHICH 

THE INTERFERENCE OF A NEUTRAL POWER IS JUSTIFIABLE TO 
DEVEST POSSESSION — CAPTURE WITHIN NEUTRAL TERRITORY AS 
BETWEEN BELLIGERENTS RIGHTFUL — POSSIBLE CONFLICT OF JURIS- 
DICTION BETWEEN NEUTRAL AND BELLIGERENT PRIZE COURTS. 

" By the maritime law of nations universally and im- 
memorially received, there is an established method of 
determination whether the capture be or be not lawful 
prize. 

" Before the ship or goods can be disposed of by the 
captor, there must be a regular judicial proceeding, 
wherein both parties may be heard, and condemnation 
thereupon as prize in the Court of Admiralty, judging 
by the law of nations and treaties. 

" The proper and regular Court for these condemna- 
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tions is the Court of that State to which the captor 
belongs. 

" The evidence to acquit or condemn, with or without 
costs or damages, must in the first instance come merely 
from the ship taken — viz. the papers on board, and 
the examination on oath of the master and other prin- 
cipal ofiicers — for which purpose there are officers of 
the Admiralty in all the considerable seaports of every 
maritime Power at war to examine the captains and 
other principal officers of every ship brought in as prize 
upon general and impartial interrogatories. If there do 
not appear from thence ground to condemn, as enemy's 
property or contraband, goods going to the enemy, 
there must be an acquittal, unless from the aforesaid 
evidence the property shall appear so doubtftd that it 
is reasonable to go into the further proof thereof. 

" A claim of ships or goods must be supported by the 
oath of somebody, at least as to belief. 

" The law of nations requires good faith : therefore 
every ship must be provided with complete and genuine 
papers, and the master at least should be privy to the 
truth of the transaction. 

*' To enforce these rules, if there be false or colour- 
able papers, if any papers be thrown overboard, if the 
master and officers examined in prceparatorio grossly 
prevaricate, if proper ship's papers are not on board, or 
if the master and crew cannot say whether the ship or 
cargo be the property of a friend or enemy, the law of 
nations allows, according to the dijSerent degrees of 
misbehaviour or suspicion arising from the fault of the 
ship taken, and other circumstances of the case, costs 
to be paid, or not to be received, by the claimant in 
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case of an acquittal and restitution. On the other 
hand, if a seizure is made without probable cause, the 
captor is adjudged to pay costs and damages ; for which 
purpose all privateers are obliged to give security for 
their good behaviour, and this is referred to and ex- 
pressly stipulated for in many treaties. 

" Though from the. ship's papers and the preparatory 
examinations the property does not sufficiently appear 
to be neutral, the claimant is often indulged with time 
to send over affidavits to supply that defect ; but if he 
will not show the property by sufficient affidavits to be 
neutral, it is presumed to belong to the enemy. Where 
the property appears from evidence not on board the 
ship, the captor is justified in bringing her in, and 
excused paying costs, because he is not in fault; or, 
according to the circumstances of the case, may be justly 
entitled to receive his costs. 

" If the sentence of the Court of Admiralty is thought 
to be erroneous, there is in every maritime country a 
Superior Court of Eeview, consisting of the most con- 
siderable persons, to whom the parties who think them- 
selves aggrieved may appeal ; and this Superior Court 
judges by the same rule which governs the Court of 
Admiralty — ^viz. the law of nations, and the treaties 
subsisting with that neutral Power whose subject is a 
party before them. 

" If no appeal is offered, it is an acknowledgment of 
the justice of the sentence by the parties themselves, 
and conclusive." ^ 



* Answer to the Prussian Me- 
morial concerning Neutral Ships. 
Harg. CoU. Jur. 134. See also the 



note appended to the case of Schacht 
V, Otter before the Court of Appeal^ 
9 Moore, P. 0. 0. p. 156. 
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These are the principles, as stated by a celebrated 
Judge/ which, under the law of nations, govern the 
proceedings of duly constituted Courts of Admiralty in 
determining questions of prize — ^proceedings which, it 
is to be observed, are absolutely essential in order to 
furnish due proof that the seizure was lawful,^ and to 
render legal that change of property in the subject- 
matter of the enquiry which it is the province of the 
Court of Prize to effect. In Great Britain the mode 
of procedure adopted for the purpose of constituting 
prize courts under the commission of the Sovereign is 
thus stated by Dr. Twiss, in his work on the Law of 
Nations in Time of War.^ " In Great Britain it is usual 
at the outset of a war for the Crown to issue in the 
first place an Order in Council granting general re- 
prisals * ' against the ships, vessels, and goods of the 
enemy Sovereign and of his subjects, and others in- 
habiting within any of his countries, territories, or 
dominions.' So that Her Majesty's fleets and ships may 
lawfully seize them and ' bring the same to judgment 
in such Courts of Admiralty within Her Majesty's do- 
minions, possessions, or colonies, as shall be duly com- 
missioned to take cognizance thereof.' The Crown 
thereupon issues a Commission under the Great Seal 
(which is prepared by Her Majesty's Advocate-General 
and Her Majesty's Advocate in her Office of Admi- 
ralty), addressed to the Lord High Admiral, or the 
Commissioners for executing his office, authorising him 
or them to require the High Court of Admiralty in 



* The paper was drawn up by 
Lord Mansfield. 
' Eent^ Com. vol. i. p. 109. 



» Pp. 334 et seq. 
* Order in Council of March 29, 
1854 
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England and the lieutenant or judge thereof, as also 
the several Courts of Admiralty within Her Majesty's 
dominions which shall be duly commissionated, to take 
cognizance of and judicially proceed against all and all 
manner of captures, seizures, prizes, and reprisals of 
all ships, vessels, and goods that are or shall be taken, 
and to hear and determine the same, and according to 
the course of the Admiralty and the law of nations to 
adjudge and condemn all ships, vessels, and goods as 
shall belong to the Enemy Sovereign^ or his subjects, or 
others inhabiting within any of his countries, territories, 
or dominions. Instructions are subsequently prepared 
by the same Law OflScers, and are issued to the several 
Courts of Admiralty within Her Majesty's dominions for , 
their guidance. Under the authority of the Commission 
issued pursuant to such Order in Council, the Lord 
High Admiral, or the Commissioners for executing his 
office, issue a warrant to the Judge of the High Court 
of Admiralty, who is thereby authorised to adjudicate 
upon all captures, seizures, prizes, and reprisals of all 
ships, vessels, and goods, according to the course of its 
established practice; and it is not necessary for the 
High Court of Admiralty to obtain the direct sanction 
of the Legislature to enable it to act as a Court of Prize. 
Lord Stowell has observed that ' it is the common prac- 
tice of European States in every war to issue proclama- 
tions and edicts on the subject of Prize ; but till they 
appear, Courts of Admiralty have a law and usage on 
which they proceed from habit and ancient practice as 
regularly as afterwards they conform to the express 
regulations of their Prize Acts." ^ The original and ex- 

» The Santa Cruz, 1 Rob. p. 62. 
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elusive jurisdiction of Courts of Admiralty over ques- 
tions of prize or no prize, and who are the captors, 
notwithstanding any of the Prize Acts, has also been 
repeatedly recognised by the Common Law Courts at 
Westminster." ^ 

It remains to notice briefly the operation of sentences 
of Admiralty Courts, as well of belligerent as of neutral 
Powers, as affecting the transfer of property in cases of 
prize ; the source from whence their jurisdiction springs, 
and the conditions which it is necessary should be com- 
plied with in order to render the adjudication of the 
Court binding on the subject-matter with which it pro- 
fesses to deal. 

The sentences of a Court of Admiralty are in rem 
upon the corpus or substance of the thing acquired ; 
they are therefore binding on the rights of third par- 
ties, and are to be received as admissible and conclusive 
evidence of the facts on which they profess to decide.^ 
Such sentences are by the law and practice of nations 
absolutely necessary in order to change the property in 
the cases of maritime capture. The title of a pur- 
chaser is not complete, so as to bar the original owner, 
until by the scrutiny of a judicial tribunal of competent 
authority due proof has been furnished that the seizure 
was lawful. Previous to such sentence investing the 
capture with the character of prize, the right of property 
is in abeyance, or in a state of legal sequestration ; and 
it cannot be alienated or disposed of, but the possession 



^ Lord Camden and others v. 
Home, in Error, 4 T. R. p. 382. 
Lindo V. Rodney, 3 T. R. p. 613. 
Notes to Le Caux v, Eden, Dougl. 
p. 614. 

' Lothian v, Henderson, 3 B. & P. 



p. 617. Kindersley v. Chase, Park. 
Mar. Ins. p. 490. Bolton v, Glad- 
stone, p. 6. East, p. 160. Baring v, 
Clagett. 8 B. & P. p. 214. Heinrick 
and Maria, 4 Rob. p. 55. Hughes v, 
Cornelius^ 2 Shower, p. 232. 
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of it by the Government of the captor is in the nature 
of a trust for the benefit of those who may ultimately 
be entitled.^ 
Natural It is in this sense that a capture enures to the benefit 

law. 

of the captor under the municipal law of civilised 
States ; for imder the natural law of nations all captures 
jure belli are consummated by surrender (deditio) in the 
sense in which a capture enures to the benefit of the 
sovereign Power which has authorised the capture.* 
The general principle is that the right to all captures 
vests primarily in the Sovereign, and no individual can 
have any interest in a prize, whether made by a public 
or private armed vessel, but what he receives under 
the grant of the State.^ " Prize," observed Sir W. Scott, 
" is a creature of the Crown. No man has or can have 
any interest but what he takes as the mere gift of the 
Crown. Beyond the extent of that gift he has nothing. 
This is the principle of law on the subject, and founded 
on the wisest reasons. The right of making war or 
peace is exclusively in the Crown. The acquisitions of 
war belong to the Crown, and the disposal of those 
acquisitions may be of the utmost importance for the 
purposes both of war and peace* This is no peculiar 
doctrine of our constitution ; it is universally received 
as a necessary principle of pubKc jurisprudence by all 
writers on the subject. PaHa bello cedunt reipublicce.^' * 
It is therefore fi:om the bounty of the State that after 
a vessel has been condemned as prize by a Court of 



* Kent, Com. vol. i. p. 109. 

^ Twiss, Law of Nations, Time 
of War, p. 347. 

» Kent, Com. voL i. p. 108. The 
Elsebe, 5 Bob. p. 173. Home v. Earl 



Camden, 2 H. Blacks, p. 533. 

* The Elsebe, 5 Rob. pp. 173, 184. 
See Alexander v, Duke of Welling- 
ton^ 2 Buss, and Mjlne, p. 36. 
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competent jurisdiction, any interest in the property 
passes to those who have actually made the capture. 
And it foUows from this that the grant by which the 
State exercises its bounty may be accompanied by such 
limitations and conditions as it may think proper to 
impose. But in order to establish the vessel as prize 
of war, it must, as has been seen under the general 
Maritime Law of nations, be condemned by a competent 
Court, the object of whose enquiry is to ascertain 
whether a vessel sailing under a neutral flag is or is 
not bond fide the property of a neutral State. " Eegu- 
larly," said Sir W. Scott, " a captor is bound by the law 
of his own country, conforming to the general law of 
nations, to bring in for adjudication, in order that it 
may be ascertained whether it be enemy's property; 
and that mistake may not be committed by captors in 
the eager pursuit of gain, by which injustice may be 
done to neutral subjects, and national quarrels pro- 
duced with the foreign States to which they belong." ^ 
If, on investigation, it is found that the neutrality of 
the ship is made out to the satisfaction of the Court, 
restitution of the property follows, and costs are decreed 
or refused as against the captor according as it appears 
that the seizure was made without reasonable or pro- 
bable cause, or, on the other hand, that the conduct of 
the vessel herself, or the character of the papers she 
had on board, is such as to give rise to the fair suspicion 
that, while purporting to be neutral, she in reality belongs 
to the enemy .2 But when a ship sails openly under the 
enemy's flag, there exists no necessity for the interposi- 



1 The Felicity, 2 Dods. p. 386. 
* Twiss, Law of Nations, Time 



of War, p. 330. Kent, Com. vol. L 
p. 108. 
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tion of a Court of Prize in order at once to fix the 
vessel when captured with the character of enemy's 
property. For under the general law of nations an 
enemy has no locus standi in a Court of Prize; he 
cannot claim that his property shall be brought in for 
adjudication or enquiry; his interest is jure belli 
devested by capture alone : the title of the captor is 
complete and perfect when the battle is over and the 
spes recuperandi is gone.^ 

So in recognising and acting on this principle of 
maritime warfare, Sir W. Scott has held that where a 
vessel navigates the high seas under an enemy's flag, 
and surrenders, the captor is justified to his Government 
in destroying her if he is unable to bring her into port, 
even though the instructions of his Government should 
require him to bring in every capture that he might 
make. Under such collision of duty, arising on the one 
hand from the instructions received, and on the other 
from the necessities of the position, the Court held 
that nothing was left to the belligerent vessel but 
to destroy the prize she had taken; for it would be 
inconsistent with the duty she owed to her own country 
to permit enemy's property to sail away unmolested. 
If it should be impossible to bring in, the next duty is 
to destroy. For although the destruction of valuable 
property under such circumstances may be repugnant to 
more advanced theories of the relative rights and 
obligations of nations at war, and to more enlightened 
views as to the exemption of the property of individual 
citizens from being involved in the acts of their Govern- 
ments, yet it is no less a settled principle of Maritime 
Jurisprudence that when the enemy's ownership is clear, 

^ Twiss^ ut supra, pp. 330-31. Kent^ Com. voL i p. 109. 
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and it is impossible to bring in for adjudication, the 
only course open to a belligerent is to destroy property 
which it would be inconsistent with his duty to his 
Government to permit to escape unmolested, and thus 
to increase the resources of the enemy and his means 
of resistance. Where, however, it is doubtful whether 
it is enemy's property, and it is impossible to bring it 
in, no such obligation arises, and the safe and proper 
course is to dismiss. When it is neutral, the act of 
destruction cannot be justified to the neutral owner by 
the gravest importance of such an act to the captor's 
own State. To the neutral it can only be justified, 
under any circumstances, by a full restitution in value.* 
As between the belligerents, therefore, the title to 
the prize vests on capture. When the spes recuperandi 
exists no longer, the ship becomes jure belli the pro- 
perty of the captor, to whom, as Lord Mansfield ob- 
served, quoting the opinion of Voet in his Commen- 
taries on the Pandects, the title accrues by occupancy ; 
per solam occupationem dominium prcedce hostibv^ 
acquiri? It is, however, only with regard to the rights 
of third parties that the question of title is ever drawn 
into controversy; and on any attempt to dispose 
of the vessel by sale, the right to do so may be dis- 
puted either as between the original owner and a 
neutral purchasing from the captor, or between the 
original owner and a recaptor.^ " If the captured ship," 
observes Chancellor Kent, " escapes from the captor, or 
is retaken, or if the owner ransoms her, his property 



1 The Felicity, 2 Dods., p. 386. 

^ Goss V. Withers, 2 Burr. p. 
683 ) and see authorities cited by 
Voety Com. on the Pandects, tome 



ii. p. 1155. 

* Kent, Com. vol. i. p. 109. Twiss, 
Law of Nations, Time of War, p. 
340. 
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is thereby revested. But if neither of these events 
happen, the question as to the change of title is open to 
dispute, and many arbitrary lines have been drawn, 
partly from policy to prevent too easy dispositions of 
the property to neutrals, and partly from equity to ex- 
tend the jus postliminii in favour of the original owner. "^ 
One of these rules made twenty-four hours' undisturbed 
possession by the enemy the test of the validity of the 
title to the prize ; a rule which is supported by Grotius* 
and other writers, and has been incorporated into some 
marine ordinances, as those of Louis XIV., and of Con- 
gress in the United States of America.^ But it is in 
opposition to the opinion of Bynkershoek, who holds that 
a firm possession at any time vests the property in the 
captor ; and he insists on another rule as only neces- 
sary to effect a change in the property — that, namely, 
which provides that the perductio infra prcesidia^ the 
carrying of the vessel into the stronghold of the enemy, 
of itself is sufficient, under the laws of maritime cap- 
ture, to make a valid title.* And to a similar effect 
Grotius remarks, '' Hoc autem in rebics mobilibus ita 
procedit^ ut capta dicuniur ubi intra jines^ id esU prce- 
sidia hostium^ perducta fuerint ; " ^ and Sir W. Scott, 
observing upon both requirements, thus states the rule 
as obtaining amongst the European nations. " It can- 
not," he says, " be forgotten that by the ancient law of 
Europe the perductio infra prcesidia^ infra locum tutum^ 
was a sufficient conversion of the property ; that by a 



* Com. vol. i. p. 109. 

' Bk. iii. cap. 6. 

» Valin, lib. iii. tit. 9, art. 8. 
Journals of the Confederation Con- 
gress, March 27, 1781, 7ol. vii. p. 



59. Kent, Com. vol. i. p. 109. 

* Quest. Jur. Pub. lib. i. cap. iv. 
and V. Martens, Summary, bk. viii. 
c. 3, sec. 11, S. P. 

» De Jure B. et P., bk. 3, cap. 6. 
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later law a possession of twenty-four hours was suflGi- 
cient to devest the former owner." ^ 

Under the law of nations, however, as incorporated 
into the usages of maritime Powers at the present 
time, and interpreted in their Courts, neither the 
twenty-four hours' possession nor the reduction into 
the possession of the captor by the bringing of the 
prize infra prcesidia is held to be necessary in order to 
effect a change of the property so as to bar the original 
owner in favour of a neutral vendee or of a recaptor. 
In order to do this a judicial investigation must, as we 
have seen, be held, and a sentence of a Court of com- 
petent jurisdiction be passed condemning the vessel as 
good and lawfiil prize of war. Until such enquiry has 
been completed, and such sentence passed, it is the 
settled law of nations that no alienation or disposition 
of the property can take place. " This salutary rule,'' 
observes Chancellor Kent, " and one so necessary to 
check irregular conduct and individual outrage, has 
been long estabUshed in the Enghsh Admiralty Courts, 
and it is now everywhere recognised as the law and 
practice of nations." * Sir W. Scott thus describes, in 
a well-known case, the usage of nations on this point 
as it formerly existed : — " Without entering into a dis- 
cussion of the several opinions that have been thrown 
out on this subject, I think I may state the better 
opinion and practice to have been that a prize should 
be brought infra prcesidia of the capturing country, 
when by being so brought it may be considered as in- 
corporated into the mass of national stock. The 



» The Ceylon, 1 Dods. p. 1 10. 
« Kent, Com. vol. i. p. 110. The 
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greatest extension that has been allowed has not car- 
ried the rule beyond the ports or places of security- 
belonging to some friend or ally in the war, who has 
a common interest in defending the acquisitions of the 
belligerent, made from the common enemy of both. 

" In later times an additional formality has been re- 
quired — that of a sentence of condemnation in a com- 
petent Court, decreeing the capture to have been 
rightly made jure belli \ it being not thought fit in 
civilised society that property of this sort should be 
converted without the sentence of a competent Court, 
pronouncing it to have been seized as the property of 
an enemy, and to be now become jure belli the pro- 
perty of the captor. The purposes of justice require 
that such exercises of war should be placed under 
public inspection; and therefore the mere deductio 
infra prcesidia has not been deemed sufficient. No 
man buys under that title ; he requires a sentence of 
condemnation as the foimdation of the title of the 
seller ; and when the transfer is accepted he is liable 
to have that document called for as the foundation of 
his own." To a similar effect is the language of Lord 
Mansfield in the celebrated *' Answer to the Prussian 
Memorial on Neutral Ships," drawn up in 1783 by the 
law officers of the Crown ; — " By the maritime law of 
nations universally and immemorially received there is 
an established method of determination whether the 
capture be or be not lawful prize. Before the ship or 
goods can be disposed of by the captors, there must be 
a regular judicial proceeding, wherein both parties may 
be heard, and condemnation thereupon in a Court of 
Admiralty, judging by the law of nations and treaties. 
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The proper and regular Court for these condemnations 
is the Court of the State to which the captor belongs. 
In this method, by the Courts of Admiralty acting ac- 
cording to the law of nations and particular treaties, all 
captures at sea have been immemorially judged of in 
every country of Europe. Any other method of trial 
would be manifestly unjust, absurd, and impracticable." 
(Collectanea Juridica^ vol. i. p. 135.) 

No formal interest, therefore, in the vessel captured 
vests under the law of nations until final adjudication 
by a competent Court. But when by condemnation a 
complete title has so accrued, the property in the prize 
relates back to the time of the capture, so as to give 
vaUdity to an assignment made in the meantime by the 
captors.^ But even before such adjudication it has 
been held that, although no direct or formal interest 
arises, yet there may be an insurable interest in the 
capture, the actual captor being regarded as a trustee 
for the Crown, on whom lay the obligation of bringing 
the vessel as soon as possible into port, in order that a 
competent Court might decide upon the case. The 
character of trustee creates an insurable interest ; and 
this was the point decided by the House of Lords in 
the case of Crawford v. Lucefaa^ where their Lordships 
held that the Commissioners appointed under the Act 
35 Geo. m. cap. 80, to take care and dispose of Dutch 
ships and effects captured at sea by His Majesty's ships 
of war, and brought into the ports of Great Britain, 
might insure in their own name in the riglit of trustees 
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for the Crown. And indeed; on other grounds, it has 
been held that an insurable interest resides in the 
captor. For it was decided by Lord Mansfield in 
one case, that the expectation of profit which on the 
safe arrival of the prize in port would accrue to the 
captor, gave him an insurable interest in the arrival of 
the vessel.^ And in another case the Court was of 
opinion, that as the captor has the risk of being con- 
demned in costs and damages if the capture is pro- 
nounced to have been unjustifiable, he has a right to 
protect himself against such risk by insurance.^ 

The sentence of condemnation of a ship as prize of 
war being therefore necessary in order to give a valid 
title to the property, and such sentence moreover being 
in rem binding the rights of third parties, the question 
remains, which has been the subject of considerable 
discussion in the Courts of this country and of the 
United States, whether, if the prize be taken into, and 
as to7^s- ^^ ^he time of passing the sentence is actually lying in, 
wherTthe ^ ucutral port, such sentence of a Court of Admiralty 
^^^g^n*^ sitting in the country of the captor is valid or not. It 
wa^S! ^® plain that the Prize Court of one beUigerent cannot 
sit in the dominions of a neutral Power ; such a pro- 
ceeding would be wholly anomalous, and in opposition 
to the common practice of mankind. 

It was, indeed, on one occasion contended, in a well- 
known case,^ that the consular jurisdiction which the 
French Government had attempted to establish in 
neutral ports for adjudicating on cases of prize could 
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be sustained on the ground that as long as the pro- 
ceedings were held under the public authority of 
the belligerent, and were conformable to the law of 
nations, the name and process of an Admiralty Court 
might be dispensed with ; but Sir William Scott, in 
pointing out that such an argument was opposed to 
that constant usage and practice of States, which pre- 
scribes that the tribunals of the law of nations shall 
exercise their functions within the belligerent country, 
observed that the establishment of such a jurisdiction 
as that contended for was " a licentious attempt to ex- 
ercise the rights of war within the bosom of a neutral 
country ; " ^ and, accordingly, to the sentences of such a 
tribunal our Courts attach no credit or authority what- 
ever.^ But as between a Prize Court held in the 
dominions of a neutral and one sitting in those of a 
belligerent, . or of States in alliance with him, and ad- 
judicating on the prize lying in neutral waters, marked 
distinctions exist. The former is a violation of a 
well-settled principle of maritime jurisprudence ; the 
latter is in conformity with its admitted usages, al- 
though in some cases it has been referred to rather as 
an exception growing out of the practice of nations, 
and only to be altered by their consent, than as resting 
on any well-recognised principle of international law.^ 
As a general rule, however, the jurisdiction of the Admi- 
ralty Court being in rem, the point material to establish, 
in order to ascertain whether the sentence of condem- 
nation is a valid one or not, is the position of the 



1 The Flad-Oyen, 8 T. R. p. 270, 
note. 
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vessel. Now, it was never at any time considered to be 
necessary, that in order to give the Court jurisdiction, 
the captor should bring his prize within the ports of his 
own State ; for inasmuch as States in aUiance with the 
captors and at war with the country to which a captured 
ship belongs are considered as forming one community 
with the captors,^ a prize brought into the State of an 
ally may be legally condemned by a Court of Admiralty 
sitting in the country of the captors. The prize is con- 
structively in the possession of the capturing Power ; it 
is brought infra prcesidia^ and is thus secure from re- 
capture by the enemy ; and although the proper and 
regular Court for the trial of prize is the Court of the 
State to which the captor belongs, yet when the cap- 
ture is made by the joint forces of two countries, it is 
usual for the co-belligerent Powers to agree that the 
adjudication of all questions of prize shall belong to 
the jurisdiction of the coimtry of which the flag shall 
have been borne by the officer having the superior 
command in the action. " It is not usual," says Dr. 
Twiss, " for a belligerent Power to set up a Court of 
Admiralty within the territory of an ally, although 
under treaty the ally may have granted authority for 
such purpose ; and as co-belligerent Powers in the 
operations of war form one State, no principle of the 
law of nations would be violated thereby." ^ 

But in the case of a prize lying at the time of the 
adjudication in neutral waters, very different consider- 
ations present themselves. Under such a state of facts 
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the sentence of a Prize Court, if invalid, would be so 
on the ground that it was, if not in itself a summons to 
the neutral State to depart from its position of absolute 
independence as between the parties, at least an infringe- 
ment of that respect due to neutral territorial seas, 
which is not confined, as Hautefeuille observes, to a 
total abstinence from every act of hostility, but equally 
extends to proceedings immediately connected with 
those acts. (Droit des Neuires^ tom. i. tit. vi. ch. 1, 
§ 2.) And this appears to have been the view in which 
the subject was considered by Sir W. Scott in a weU- 
known case, in which it was held that the law of 
nations afforded no support to the theory, that a vessel 
so situated could legally be condemned as prize of war ; 
and that the very circumstance of a sentence of con- 
demnation being necessary raised the additional obliga- 
tion of bringing the property on which it was to pass 
into the actual custody, and not merely the construc- 
tive possession, of the captor. Courts of Admiralty, by 
their constitution in all countries, act upon the corpus 
or substance of the thing acquired, and upon parties of 
whom one is not subject to other rights than those of 
war, and is accountable to no jmisdiction but such as 
belongs to those who possess the rights of war against 
him. " Upon principle, therefore," he said, " it is not to 
be asserted that a ship brought into a neutral port is 
with effect proceeded against in the belligerent country. 
The res ipsa, the corpus, is not within the possession 
of the Court, and possession in such cases founds the 
jurisdiction." Sir W. Scott proceeds to remark on the 
absence of any authority possessed by the Court for 
the purpose of giving effect to its decisions, and points 
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out that a neutral State cannot be called on by requisi- 
tion to exercise the rights of war directly over parties 
who are not subjects either of the neutral or belligerent 
State, and who are, in respect to the point at issue, 
subject only to a jurisdiction of war. " The neutral 
State," he observed, " can have no compulsory jurisdic- 
tion to exercise upon either party upon questions of war 
depending between them ; nor can any such jurisdiction 
be conveyed to it by the authority of one of them. Its 
own duties of neutrality prevent the acceptance of any 
belligerent rights ; it cannot be called on by requisition 
to give any facility or convenience to the one party to 
the prejudice of the other, much less to apply modes of 
compulsion to the one to serve the hostile purposes of 
the other." ^ 

Kecent decisions have, however, done something to 
modify the doctrine thus strongly observed upon by 
Lord Stowell. The rule which requires that the prize 
should be brought within the country of the captor 
has not, it is true, been allowed to be formally broken 
in upon. It still remains firmly estabhshed as a principle 
of Maritime Law which is very rarely, and only in 
special cases, infringed. But exceptional circumstances, 
and that usage of mankind upon which rests no in- 
considerable portion of international law, have been 
allowed weight in giving validity to a sentence of 
condemnation passed on a prize wliich at the time of 
such sentence was lying in neutral waters. These cases 
rest on their peculiar facts, and are not, it has been 
observed, to be drawn into precedent; and whoever 
purchases relying on the title acquired under the sen- 

^ The Heimich and Maria^ 4 Rob. p. 64. 
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tence of a Court when at the time of adjudication the 
prize has been carried into neutral ports, must be con- 
tent to purchase subject to all questions that may arise as 
to the validity of the sentence of condemnation.^ So far 
Lord Stowell himself appears to allow to these sentences 
a limited or qualified operation. In America, however, 
greater effect appears to have been given to them ; and a 
distinguished Judge, Chief Justice Marshall, in alluding 
to the subject, speaks of the practice of adjudicating on 
prizes when in the custody of a neutral State as defen- 
sible in itself, and one which has been recognised by 
England and France, and admitted into the systems of 
Maritime Law adopted by those countries. " The cases," 
he said, " cited from Eobinson's Eeports, and the regu- 
lations made by Louis XVI. in November, 1779, show 
that the practice of condemning prize of war while 
Ijdng in neutral ports has prevailed in England, and has 
been adopted in France. The objections to the practice 
may perhaps be sufficient to induce nations to change 
it by common consent; but, until they change it, the 
practice must be submitted to, and the sentence of con- 
demnation passed under such circumstances will bind 
the property, unless the legislature of the country in 
which the captured vessel may be claimed, or the law 
of nations may, otherwise direct."*^ 

The view of this question taken by this distinguished 
Judge rests upon the position that a vessel captured as 
prize of war is, while Ijning in the ports of a neutral 
State, constructively in the possession of the Sovereign 
of the captor, whose officers have fiill power over her 
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as long as she is in a situation in which that possession 
cannot rightfully be divested. Such constructive pos- 
session is sufficient to satisfy the requirements of the law 
of nations which demand that, until a judicial inquiry 
has been held upon the vessel, she shall be kept in a 
place of safety imtil the sentence could be rendered. 
In the port of a neutral State she is in a place of safety ; 
and the possession of the captor cannot be rightfully 
divested, because the neutral Sovereign, by himself or 
by his Courts, can take no cognisance of prize or no 
prize.^ As thus stated, this position is not opposed to 
any principle of maritime jurisprudence, while in its 
operation it would be beneficial, as contributing to 
extend the area of the jurisdiction of those tribunals 
whose intervention in cases of prize has ever been 
attended with good results in developing a sound system 
Excep- of public law. An exceptional case would be of course 
ticufar^"' where the Sovereign of the neutral State is bound by 
treaties, particular treaties to one of the belligerents ; but, subject 
to the provisions of such treaties, the principle would 
apply to those neutral States who are free to act ac- 
Resuit of cording to the general law of nations. The result, 
therefore, of the authorities on this question appears 
to be, that a vessel captured as prize of war may be 
restored while lying in a neutral port ; and whether it 
may or may not be sold in the neutral port, the con- 
demnation without a sale may change the property, if 
such condemnation be valid* 
Captures No casc has been determined in the English Admi- 
latb^of ralty Courts bearing directly on the question as to the 
ueutrahty. j ^J.ig(l^ction cxcrcised by neutral Powers over captures 

^ Hudson V, Gnestier, 4 Cranch, p. 205, 
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made in violation of their neutrality in neutral waterSc 
In one instance Sir W. Scott has incidentally recognised 
the right of a neutral country to take cognisance of 
prize of war made in infringement of its territory ; ^ but 
the principle on which such jurisdiction rests — ^namely, 
that this jurisdiction is vested in a neutral State as 
necessary in order to the preservation of its neutrality — 
was not the subject of investigation. In America the 
question is thus treated of by the Supreme Court of the 
United States : — " The general rule," said Mr. Justice 
Washington in giving judgment, " is undeniable, that 
the trial of captures made on the high seas jure belli by 
a duly commissioned vessel of war, whether from an 
enemy or a neutral, belongs exclusively to the Courts of 
that nation to which the captors belong. To this rule 
there are exceptions, which are as firmly established 
as the rule itself. If the capture be made within the 
territorial limits of a neutral coimtry into which her 
prize is brought, or by a privateer which has been 
illegally equipped in such neutral coimtry, the Prize 
Courts of such neutral country not only possess the 
power, but it is their duty, to restore the property so 
illegally captured to the owner. This is necessary to 
the vindication of their neutrality. A neutral nation 
may, if so disposed, without a breach of her neutral 
character, grant permission to both belligerents to equip 
their vessels of war within her territory. But without 
such permission the subjects of such belligerent Powers 
have no right to equip vessels of war, or to increase or 
augment their force, either with arms or with men, 
within the territory of such neutral nation. Such un- 

» The Flad-Oyen, 1 Ch. Rob. p. 144. 
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authorised acts violate her sovereignty and her rights 
as a neutral. All captures by means of such equipments 
are illegal in relation to such nation, and it is competent 
to her Courts to punish the offenders ; and in case the 
prizes taken by them are brought infra prcesidia, to 
order them to be restored." ^ 
Neutfrai There are, therefore, authorised cases in which the 

interfere*^ Courts of a ucutral Power may interfere to divest pos- 
^s^Iaion, scssiou ; thosc, namely, in which her own right to 
entp^in^*^ ^^^^^ w^w^raZ is invadcd ; and the exercise of this juris- 
question of ^ctiou is uccessaiy, in order to afford due protection 
from piratical capture.^ But a neutral Court cannot 
entertain the question of damages, even though it 
should decree that the ship and cargo should be re- 
stored : its interference is limited to divest the posses- 
sion where such possession has been illegally acquired ; 
but it cannot award damages against the captors, as in 
the ordinary cases of maritime torts.^ The capture 
made under such circumstances is, as between enemies, 
deemed, to all intents and purposes, rightful ; it is only 
by the neutral Sovereign that its legal vahdity can be 
called in question ; and as to him, and him only, it is 
to be considered void.* In such cases the procedure 
of Courts of Prize in making restitution of property 
captured within the territorial jurisdiction of the neutral 
State is based on the technical rule to restore to the 
individual claimant only on the application of the 
Government whose territory has been violated. This 
rule is founded on the principle that the neutral State 

^ The Brig Alerta and the Van ' LaAmistaddeRues,5Wlieaton, 
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alone has been injured by the capture, and that the 
hostile claimant has no right to appear for the purpose 
of suggesting the invalidity of the capture.^ " When 
a neutral Power," observes Dr. Twiss, " so interposes 
between belligerent parties, it does not profess to 
redress a wrong done by one belligerent to another ; 
but it refuses to allow a right of war to be exercised 
by a belligerent against his enemy, because the terri- 
tory of a neutral State is, by the law of nations, not 
subject to the exercise of any right of war against the 
will of the State. Accordingly, if a belhgerent vessel 
has attacked an enemy's vessel within neutral territory, 
and has been worsted in the conflict, the neutral Power 
may justly decline, if it sees fit, to interpose between 
the vanquished party and the operation of the jus belli 
which it has been the first to invoke." ^ To a similar 
effect are the observations of Mr. Justice Story : — 
" Whilst the ship," he said, " was lying in neutral waters, 
she was bound to abstain from all hostihties except 
in self-defence. The privateer had an equal title with 
herself to the neutral protection, and was in no fault 
in approaching the coast without showing its national 
character. It was a violation of that neutrality which 
the captured ship was bound to observe, to commence 
hostilities for any purpose in these waters ; for no vessel 
coming here was bound to submit to search, or to 
account to her for her conduct or character. When, 
therefore, she commenced hostihties, she forfeited the 
neutral protection, and the capture was no injury for 
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which any redress could be rightfully sought from 
the neutral Sovereign." ^ In another case,^ the same 
learned Judge, in an eminently instructive judgment, 
in which the position of neutral nations in questions of 
prize is much discussed, thus states the principle upon 
which the jurisdiction of these tribunals depends : — 
" The doctrine," he said, " heretofore asserted in this 
court is, that whenever a capture is made by any belli- 
gerent in violation of our neutrality, if the prize comes 
voluntarily within our jurisdiction, it shall be restored 
to its owners. This is done upon the footing of the 
general law of nations, and the doctrine is fully re- 
cognised by the Act of Congress of 1794. But this 
Court has never yet been understood to carry its juris- 
diction in cases of violation of neutrality beyond the 
authority to decree restitution of the specific property, 
with the costs and expenses during the pending of the 
judicial proceedings. We are now called on to give 
general damages for plunderage ; and if the particular 
circumstances of any case shall hereafter require it, we 
may be called upon to inflict exemplary damages to the 
same extent as in ordinary cases of marine torts. We 
entirely disclaim any right to inflict such damages; 
and consider it no part of the duty of a neutral nation 
to interpose upon the mere footing of the law of 
nations, to settle all the rights and wrongs which may 
grow out of a capture between belligerents. Strictly 
speaking, there can be no such thing as a marine tort 
between enemies. Each has an undoubted right to 
exercise all the rights of war against the other ; and it 

1 The Anne, 3 Wheaton, p. 447. 
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cannot be made a matter of judicial complaint that 
they are exercised with severity, even if the parties do 
transcend those rules which the customary laws of war 
justify. At least they have never been held within the 
cognisance of the prize tribunals of neutral nations. 
The captors are amenable to their own Government 
exclusively for any excess or irregularity in their pro- 
ceedings ; and a neutral nation ought not otherwise to 
interfere than to prevent captors firom obtaining any 
unjust advantage by a violation of its neutral jurisdiction. 
A neutral nation may indeed indict pecuniary or other 
penalties on the parties for such violation ; but then it 
does so professedly in vindication of its own rights, not 
by way of compensation to the captured. When called 
on by either of the belligerents to act in such cases, all 
that justice seems to require is, that a neutral nation 
shall fairly execute its own laws, and give no asylum to 
the property unjustly captured. It is bound, therefore, 
to restore the property if found within its ports ; but 
beyond this it is not bound to interpose between the 
belligerents. If indeed it were otherwise, there would 
be no end of the diflSculties and embarrassments of 
neutral prize tribunals. They would be compelled to 
decide in every variety of shape upon marine trespasses 
in rem and in personam between belligerents, without 
possessing adequate means of ascertaining the real facts, 
or of compelling the attendance of witnesses, and thus 
they would draw within their jurisdiction almost every 
incident of prize. Such a course of things would 
necessarily create irritations and animosities, and very 
soon embark neutral nations in all the controversies and 
hostilities of the conflicting parties. - Considerations of 
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policy come therefore in aid of what we consider the 
law of nations on the subject." 

These cases therefore decide that, as between the 
beUigerents, a capture within neutral territory is a 
rightful act of war ; ^ it is an act the vahdity of which 
the neutral State alone can question, and as to him and 
him only is it to be considered void. And further, 
that in such cases of violation of neutrality by a bel- 
ligerent, if the prize comes voluntarily within the 
jurisdiction of the neutral State, it is to be restored to 
the original owner; and for this purpose it may be 
even pursued and seized upon the ocean, in order to 
its being brought within the neutral port for adjudica- 
tion.^ But the jurisdiction of such Court under the 
law of nations extends only to restitution of the specific 
property, with costs and expenses pendente lite^ and 
does not extend to the infliction of vindictive damages 
as in ordinary cases of maritime torts. 

Bqmppient In the casc of "The Fanny," ^ before the Supreme 
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lation of Court of the United States, it was decided that where 

Effect of an armed vessel was fitted out in the ports of a neutral 

diate s^e State, and in violation of its neutrality, and makes a 

parties. capturc, the claim made by a bond fide purchaser of the 

cargo in a foreign port was rejected, and restitution of 

the goods decreed to the original owner. The Court 

considered, that where the equipment of the capturing 

vessel was made in neutral waters, the property illegally 

captured by means of such equipment must, if brought 
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within the jurisdiction of a neutral Court, be restored to 
the original owner, unless it could be maintained that 
the subsequent sale of it to the claimant divested the 
original owners of their rights. But even admitting 
that there had been an actual sale, yet the Court held 
that, as the purchase was made from the agent of the 
tortious possessor of property, he had no title whatever 
to the subject-matter of sale, and consequently could 
transfer none to his vendee. The claim, therefore, of Conflict of 
the first owner of the goods prevailed. And in another tion 
case, restitution was decreed of property captured in neutral 
violation of neutrality, even where the sentence of a belligerent 
properly constituted Prize Court has intervened, when coiSs. 
the property captured has been found in actual posses- 
sion of the wrongdoer. Such circumstances may lead 
to a possible conflict of jurisdiction between a neutral 
and belligerent Prize Court, the result of which was 
considered by Mr. Justice Story in giving judgment. . 
" Assuming," he said, " for the purpose of argument, 
that the condemnation was regularly made and is duly 
authenticated, we are of opinion that it cannot oust the 
jurisdiction of this Court after it has once regularly 
attached itself to the cause. By the seizure and pos- 
session of the property under process of the District 
Court, the possession of the captors was divested, 
and the property was emphatically placed in the 
custody of the law. It has since been sold by consent 
of the parties, under an interlocutory decree of the 
Court, and the proceeds are deposited in the registry to 
abide the final adjudication. Admitting then that pro- 
perty may be condemned whilst lying in a neutral 

* The Santissima Trinidad, 7 Wheaton, p. 386. 
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country (a doctrine which has been afBrmed by this 
CSourt), still, it can be so adjudicated only while the 
possession of the captor remains ; for if it be divested 
in fact or by operation of the law, that possession is 
gone which alone can sustain the jurisdiction. A 
fortiori^ when the property is already in the custody 
of a neutral tribunal^ imd the title is in litigation there, 
no other foreign Court can by its adjudication rightfully 
take away its jurisdiction or forestall its judgment. It 
would be an attempt to exerdse a sovereign authority 
over the Court having possession of the thing, and to 
take from the nation the right of vindicating its own 
justice and neutrality.** So where the sentence of a 
Prize Court has intervened, where the property captured 
was found in possession of the wrongdoer, restitution 
was decreed, the Court remarking that it was immaterial 
through what circuity of change it came back to him.^ 
As to the effect of a valid sentence of condemnation in 
the Court of the captor or his ally, properly authenticated, 
in the case of a bond fide purchaser for value under the 
sentence, different considerations present themselves, on 
the op>eration of which no definite opinion was given 
by the Court It was agreed that whoever claims 
under such condemnation must show that he has not 
participated in the violation of the neutrality, and is 
bound to produce the proceedings of the Court under 
which the condemnation was pronounced, iq order to 
verify the nature of the case, and that the foundation 
of the claim of forfeiture as prize may be ascertained. 
But no direct decision was given on the point ; nor has 
the question ever arisen before the Admiralty Courts in 
this country. 

* 9 Wheaton, p. (168. Opinions of Attorney-General, iii. p. 827. 
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The rights and privileges of neutral Governments Rights and 
form one of the most interesting subjects of enquiry to neutral 
the student of Public Law, and one which is of grow- 
ing importance in its bearing upon the position of 
neutral in their relation to hostile States. The right 
which every sovereign State has to remain at peace 
while other States are engaged in war is incontestable, 
and not to be severed from its position as an independent 
community. And though it is obviously impossible, 
from the extended intercoiu^e of nations, that any one 
State can remain in such a position as to enable it to 
preserve a complete neutrality, yet, as far as the relations 
of friendship and commerce which may subsist with 
both the contending parties will admit, it has a perfect 
right, independent of positive compact, to observe an 
attitude of absolute isolation.^ To such a position, 
however, it should be remembered, corresponding ob- 
ligations are attached. Of these the principal is that 
impartiaUty which it is the bounden duty of every 
neutral State to observe as between the contending 
parties, neither of whom should be in any way assisted, 
or receive any favour, to the injury of the other. This 
is that exact and equal justice which should prevent 
the neutral State from interfering directly or indirectly 
in the war, to which Bynkershoek alludes as one of the 
primary duties of neutraUly, and the mark of one who 
is the " common friend " — as he terms it in distinction 
from an ally or confederate — of both the belligerents. 
" Horum officium est," he says, " omni modo cavere ne 
se bello interponant, et his quam illis partibus sint 

* Wheaton, edit, by Lawrence, p. 697. 
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8Bquiores vel iniquiores. . . . Bello se non interponant 
hoc est, in causft belli altenim alteri ne prajferant, et 
eo solo recte defiinguntur, qui neutraxum partium 
sunt. ... Si recte judico, belli justitia vel injustitia 
nihil quiquam pertinet ad communem amiGum ; ejus 
non est, inter utrumque amicum, sibi invicem hostem, 
sedere judicem, et ex caus& aequiore vel iniquiore huic 
illive plus minusve tribuere vel negare. Si medius sim 
alteri non possum prodesse ut alteri noceam." ^ 

Of this perfect and complete neutrality as described 
by Bynkershoek, the history of few nations — certainly 
of few modem nations — presents any example. Neu- 
trality, as the word is now generally accepted and un- 
derstood, is of that qualified or conventional kind 
which admits of the neutral State pursuing, for example, 
its commercial intercourse, or its treaty obligations 
with one of the contending Powers, provided that by 
so doing there is involved no departure from that 
impartiality which, as regards the operations of war, a 
neutral is bound to observe. Vattel has remarked that 
a neutral State is not on account of its position de- 
prived of the liberty of making the advantage of one 
of the belligerent parties the rule of its conduct in its 
negotiations, its connections and its commerce ; ^ an 
opinion which is perfectly correct and in accordance 
with the practice of civilised commimities, if qualified 
by the reservation that by thus consulting for its own 
national interests which are necessary to its independ- 
ence, a State permanently neutral does not contract in 



9. 



* Quaest. Jiir. Pub., lib. i. cap. 



* Droit des Gens, liv. iii. ch. vii. 
§104. 
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time of peace obligations at variance with its peculiar 
duties in time of war.^ 

Examples of this qualified or conventional neutrality ^^^^^^ 
may be found in those alliances formed before the e^^pie 
commencement of hostilities, under which a neutral 
country may be bound by treaty to furnish one of the 
belligerents with munitions of war, or assistance in 
money or provisions, or to allow his ports to be used 
by the armed vessels of his ally with their prizes. " The 
fulfilment of such an obligation," says Wheaton, " does 
not necessarily forfeit his neutral character, nor render 
him the enemy of the other belligerent nation, because 
it does not render him the general associate of its 
enemy." 

Another illustration of qualified neutrality is af- Passage 
forded by the right which a neutral State enjoys, and neutral 

... . . . T territory. 

which springs from and is incident to its territonal 
sovereignty, of granting a free passage to the troops 
of one of the belligerents, which, if granted, forms no 
ground of complaint to the other belligerent, provided 
the same privilege is extended also to himself, until 
sufficient reasons exist for withholding it.^ " The right 
of refusal of passage, even upon land, depending more," 
as observed by Sir W. Scott, " on the inconvenience 
falling on the neutral State than on any injustice com- 
mitted to the third party, who is to be ajffected by 
the permission. Grotius and Vattel both agree that 
it is no ground of complaint, nor cause of war against 
the intermediate neutral State, if it grants a passage to 



* Wlieaton, 2nd edit, by Law- 
rence, p. 710. 

* Wheaton, p. 714, 2nd edit. 



Twiss, Law of Nations, Time of 
War, p. 442. Vattel, Droit des 
Gens, lib. iii. c. 7, § 119. 
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the troops of a belligerent, though mconvenience may 
thereby ensue to the State beyond ; the ground of the 
right of refusal being the inconvenience that such pas- 
sage may bring with it to the neutral State itself . . . 
If the neutral Sovereign has good reason for refusing 
a passage to a body of troops, he is not obUged 
to grant it, the passage in that case being no longer 
innocent." ^ 

To these examples may be added the rule under 
which by the Law of Nations neutral States are, as we 
have seen, excluded, except in cases where their neutral- 
ity is directly infringed, from taking cognisance of cases 
of prize. The whole constitution of Prize Courts, taken in 
connection with the conclusive effect of their sentences 
operating as they do by estoppel, and the exercise of 
their functions being admittedly a belligerent right, is 
an anomaly in jurisprudence and a refinement injudicial 
procedure which has its origin doubdess in a desire to 
guard from infrmgement the rights of neutral Powers, 
and to protect them from the possible results of even 
an indirect and remote interference in the cause of war. 
Hence it is, that under the constitution of a Court of 
Prize, while its authority is derived exclusively from 
one nation and that a belUgerent, it passes a conclusive 
sentence on the title to property belonging to another 
and that a neutral State whose only appeal in the last 

> The Twei Gebroedeii; 3 Rob. i tlie passage to one of the belli- 
p. 353. Grotius de Jure Belli ac ! gerents^ that the granting of it may 
Pacis, lib. ii c. 2^ § 13. Kent, j be the motive for an immediate 
Com. i. p. 119. TwiBS; ut supra, p. declaration of war on the part of 



443. BLautefeuille, however, remarks 
that so far is it from being allow- 



the belligerent injured thereby. — 
Droit des Nations Neutres, tom. i. 



able to neutrals voluntarily to grant ■ p. 250, 2™* ^dit. 
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resort is through diplomatic inference to the justice of 
the Sovereign of the captor.^ The jurisdiction thus 
(entrusted to the belligerent State rests upon the general 
if not universal support of the usage of mankind, and 
has gained strength from the impartiality with which 
in these tribunals the law of nations has been adminis- 
tered and the high character and inflexible integrity of 
the judges who have presided over them. More techni- 
cal reasons have explained the belligerent jurisdiction 
as being in some measure founded on the seizure [forum 
arresti) or on the principle that the proprietor of the 
prize in his character of claimant ought to prosecute 
the defendant before his own tribunals; neither of 
which reasons, however, would, as we have seen, apply 
when the prize has been brought into the ports of a 
third and neutral Power, the case in which the judicial 
authority of the belligerent State has most frequently 
been called in question. 

In England, as also in Prance, the Courts of Prize 
derive their authority directly from the executive. In 
this country, as is well known, prize is altogether a 
creature of the Crown, and the power of the Crown to 
direct the release of property seized as prize before 
adjudication, and against the will of the captors, is not, 
it has been held, taken away by any grant of prize 
contained in an Order of Council, proclamation, or prize 



' This was laid down in one of 
the earliest cases in the English 
Courts on the subject. Hughes v, 
Cornelius. Raymond's Rep. p. 473. 
2 Shower, p. 232. As to how far 
the sentence of a foreign Court of 
Admiralty is conclusive on ques- 



tions of prize as bearing on th& 
rights of third parties in cases of 
Marine Insurance, see note to the 
''Duchess of Kingston's Case/' 
Smith, L. Cases, vol. ii. p. 639 
et seq. 
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act.^ In France the re-establishment of the Council of 
Prizes rests on the same principle of the Constitution as 
that which confers on the Emperor the right of declaring 
war, and of making treaties of peace, alliance, and com- 
merce ; and this intimate relation connecting the Council 
of Prizes directly with the Government, and the review 
of their proceedings by Ministers of State before being 
carried into execution has been justified by French 
writers on the ground that the tribunal is not an 
ordinary one, and that the law of war and peace being 
a prerogative of the executive, the law of prize which 
flows directly from it ought to be under the guidance 
of the same power or of a Council initiated in the views 
of the Government.^ The close connection thus sub- 
sisting between the Sovereign and the prize tribunal 
has been observed upon by American writers, and it 
has been pointed out as a possible defect that, at least 
in theory, the right exists in the Sovereign to interpose 
ejffectively in any part of the proceedings, and to arrest 
them before condemnation. In the United States under 
the existing Constitution, the judicial power which 
is vested in one Supreme Court and in such inferior 
courts as Congress may from time to time estabUsh, 
extends " to aU cases of maritime and Admiralty juris- 
diction ; " the legislative power over captures and the 
judiciary in the last resort being vested in Congress by 
the Confederation.^ Hence it will be seen that in 
America the decision of prize cases stands on a very 



' The Elsebe, Bob. Ad. Rep. 6, 
p. 173. 

2 De Pistoye et Duverdy. Traits 
des Prises, torn, ii, pp. 140-345. 



* Penballow v, Doane. Dallas' 
Reports, vol. iii. p. 86. Statutes at 
Large, vol. ii. p. 77. 
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different footing from what it does in France and 
England, and in other countries not having a similar 
oiganic law with that of the United States ; ^ and it is 
observed with some complacency by American civilians 
that while every facility is given for the Supreme Court 
receiving from the President suggestions in matters 
affecting international relations, it does not allow any 
intimations from the Executive to influence their de- 
liberations.^ It is not proposed in this place to enter 
at greater length on the difficult and interesting questions 
suggested by the outline here given of foreign systems 
of prize judicature ; this is the less necessary as it is 
admitted that in England the recent organisation of the 
Judicial Committee of the Privy Council by which 
tribunal all appeals in prize suits, and all other pro- 
ceedings in the Courts of Admiralty or Vice- Admiralty 
or in any other Court abroad are now decided, is calcu- 
lated to increase the confidence of foreign Powers in 
the character of its decisions and to ensure that the 
questions requiring the application of the principles of 
the law of nations which are submitted for its investi- 
gation will continue to be treated in accordance with 
the spirit of an enlightened system of lawJ 



3 



* Wheaton, Inter. Law^ by Law- 
rence, p. 969. 

* North American Review, vol. 
viii. 266. 

" By Statute 3 & 4 Wm. IV. 
all appeals in prize suitS; and all 
other proceedings in the Courts of 
Admiralty or Vice-Admiralty, or 
in any other Court abroad, which 
might then be made to the High 
Court of Admiralty of England, or 
to the Lords Commissioners in 



Prize Causes, were directed in fu- 
ture to be made to the Sovereign 
in Coimcil, and not to the High 
Court of Admiralty in England, or 
such Commissioners as aforesaid. 
And by the latter Statute, and by 
the 5 & 6 Vic. c. 88, and 7 & 8 
Vic. c. 69, the Privy Council may 
refer all such appeals to the 
Judicial Committee. This Com- 
mittee was established by 3 & 4 
Wm. IV. c. 4l, amended and ex- 



216 



MARITIME LAW. 



CHAr. VIII. 



tended by 6 & 7 Vic. c, 38 ; 7 & 8 
Vic. c. 09; 8 & 9 Vic. c. 30, and 
14 & 16 Vic. c. 83. By this Com- 
mittee practically all the judidal 
authority of the Privy Comicil is 
now ezerdsed. They hear the al- 
legations and proofs and make their 
Keport to Her Majesty in Council, 
by whom the judgment is finally 
rendered. This Judicial Committee 
consists by Statute of the Lord 
President, the Lord Chancellor, 
and such of the members of this 
Council as shall, from time to time, 
hold certain judicial offices men- 
tioned in the Act ; and all persons 



members of the Council, who shall 
have been President thereof, or 
Chancellor of Great Britain, or 
shall have held any of the so enu- 
merated offices, and any two other 
persons, being members of the 
Council, may be appointed to be 
members of the Committee. But 
no matter can be heard or report 
made, unless in the presence of at 
least three members of the Com- 
mittee, exclusive of the Lord Pre- 
sident for the time being. Stephens' 
Commentaries, vol. ii. p. 470; vol. 
iiL p. 429. 
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AMBASSADORS of nentral countries, their rights, 110 
despatches of, privUeged, ^^. 
limits assigned to operations of war, as against, 111 

APPROACH ON THE HIGH SEAS. See Visitation and 
Search. 
right of, formerly opposed, 3 

founded on the clearest principles of public law, ib, 
object of the exercise of the right of, 4 ^ 

granted to ships of war, ib. 
no ship bound to lie by or to await approach, ib, 

BILL OF EXCHANGE drawn by alien enemy on belligerent 
subject void, 65 

BLOCKADE, description of, 120 

object of, 121 

opinion of Grotius respecting the nature of, 122 
ofWheaton, 123 

attempt tq violate, an offence against Law of Nations, 1 24 

opinion of Vattel on the subject, ib, 

what constitutes an actual blockade, 125 

must be effective at everi/ point, 129 

has a legal existence, although blockading force may be by 
accident kept at a distance, ib, 

otherwise when driven off by the enemy, ib. 

effect of this latter rule on neutrals, 130 

opinion of Kent on accidental dispersion, 131 

continuance of blockade in such a case allowed by United 
States, ib. 

criterion by which neutral may ascertain, ib. 

no longer l^al if relaxed in favour of belligerents to the exclu- 
sion of neutrals, 133 

principle on which this rests, ib. 
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BLOCKADE — continued. 

all commerce, whether by ingress or egress, excluded, 133 

neutral entitled to due notice of, 135 

mcdes of imparting this knowledge, tb, 

notoriety supersedes individual notice, 136 

effect of formal notification of, ib. 

in what cases knowledge presumed, 137 

notice, immaterial how acquired, 138 

no difference, as to fact of knowledge, between ingress and 

egress, ib. 
notice inferred from acts of a belligerent, 139 
must be co-extensive with blockade, ib. 
difference as regards neuti;^ between formal and constructive 

notice, ib. 
some act of violation necessary to affect neutral, 140 
when position of vessel equivocal, ib. 

sailing for blockaded port equivalent to attempt to enter, 142 
this rule confined in England to cases of formal notification, 

143 
exception when vessels despatched from a distance, 144 
violated equally by egress as by ingress, 145 
not necessary that the whole of the cargo shoidd have been 

taken on board, ib. 
cases in which egress is lawful, 146 
does not extend to a neutral found in port, 147 
provided her cargo has been purchased and taken on board 

before blockade, 148 
both by land and sea not necessary, ib. 

internal commimications not subject to the blockading force, 149 
sale of ships to a neutral after commencement of blockade 

illegal, ib. 
to prevent imports, not violated by expoHs, ib. 
violated by egress ; ship in delicto to end of voyagej 150 
qualification of this rule ; that the blockade continues, 153 
violation of, as affecting the cargo, 154 
primd facie the cargo is implicated, ib. 
when ship or cargo belong to the same individual, ib. 
when they are the property of different individuals, 155 
instances where cargo was restored, ib. 
cargo not shielded when blockade known to owners, 156 
admission of evidence to rebut presumption of knowledge of 

blockade on the part of owner of cargo, 158 
effect of licence to break blockade, 160 
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BLOCKAT)^— continued. 

whether such exemption should be specially designated in 

licence, 161 
construction of Order in Council of March, 1854, 162 
may be imposed by Commander-in-Chief, ib, 
licences liberally construed in &your of neutrals, 163 
practical effect of Orders in Coimcil during Russian war, 164 
case of private ships in enemy's port at the commencement of 

war, ib, 
when neutral entitled to costs and damages as well as restitu- 
tion, 165 
geneitd rule respecting, 167 
violation of blockade not a mimicipal offence, 169 
no penalty attached to violation, at common law, ib. 

CAPTUEE. See Prize. 

hostile property assigned in transitu not protected, 77 

otherwise when shipment is made during peace, 78 

equitable liens disregarded, 79 

where capture enures to the benefit of captor by natural law, 186 

right to, vests primarily in the Sovereign, ib, 

must be brought in for adjudication, 187 

may be destroyed where it cannot be brought in, 188 

insurable interest in, resides in captor, 194 

within neutral territory a rightful act of war, 206 

CONFLICT OF LAW as to neutral goods on board an armed 

belligerent ship, 21 
commercial domicile, whether it ceases on breaking out of war, 

44 
as to identification of ship with cargo when under enemy's 

flag, 75 
as to continuance of blockade in cases of accidental dispersion, 

131 
whether sailing for blockaded port equivalent to attempt to 

enter, 142 

CONTRABAND OF WAR, contract between two subjects of a 
neutral State to export to a belligerent, not illegal, 72 
meaning of the term, 91 
opinions of Grotius and Bynkershoek, 93 
of Vattel, 94 

of Valin, Hautefeuille, and Ortolan, 95 
cases of articles ancipitis usuSy 96 
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n^btf K/fneatal maA hdBgenat rapedircljy 170 

CO\T£ ACTS : to tode with an cncmj, canmot be cnfixeed, 56 
aJl coatnKto witfa an eoemj dmiiig war Toid, 64 
mdi as dnwiDg or purdbaae of bilb of ezdhange on 

mhject, 65 
ttuf^e&deid bj war, but not diMcdred, 66 
where cauue of action bas arisen before war, 67 
of d«]A maj be proved on behalf of an afien enemj, 68 
fiAwded on csontempbtaon of war, when inralid, 82 
of MibjecU c€ neotxal Sorcsdgn widi bdligerent, how fiu: 

lawful, 169 
re^tectire ri^itf of neutral and belligerent, 170 
to fumiidi oontiaband, bow £ur illegal, 177 
diftinction between neutral Sorereign and subject, A. 
VatteFs ofnnion on aupplj of stores to belligment, 178 

COUBT OF ADMIRALTY. See Prize. 

cannot nt in the dominions of a neutral State, 194 

as to Frendi consular jurisdicticm, ib. 

as to adjudication on prize Ijing in neutral waters, 195 

constituticm of, an anomalj in jurisprudence, 212 

authoritj of in England and France, springs from the State, 

213 
otherwise in America, 214 
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DESPATCHES, carrying of, for the enemy entails confiscation, 
102, 109 
definition of the term, 110 
from Ambassador or Consul of a belligerent resident in a neutral 

country, privileged, 110 
"Trent," case of the, 112 

DOMICIL. See Enemy, Character, and Trade. 

permanent residence the best test of, 29 

general residence may grow upon a special purpose in order to 
fix, 30 

to be ascertained by a compound ratio of time and occupa- 
tion, tb. 

implied or constructive, 31 

arises from allegiance, ib. 

and firom bond fide settlement in a country, ib. 

decitdve as fixing national character in questions of prize, 32 

the intention of the party the controlling principle, ib. 

where intention is clear the brevity of actual residence unim- 
portant, ib. 

constructive, ansing fi*om trade, 33 

animus manendi necessary, ib. 

commercial, ceases on quitting the country sine animo revertendij 
36 

how affected by commencement of war, ib. 
as affixing national character, 39 

confiict of opinion on the subject, 40 



ENEMY CHARACTER. See Domicil and Trade with the 

Enemy. 
how impressed upon persons and property, 24 
arises firom produce of the soil, 25 
or firom colonial trade, ib. 

distinction between personal property and land, 28 
ascertained by the actual domicil of the party, 29 
whether it attaches to the trade of a merchant immediately on 

commencement of war, 40 
opinion of Sir W. Scott and Mr. Justice Story, ib, 

of Chief Justice Marshall contra, 41 
ansing firom trade, 46 

distinct firom the national character depending on domicil, ib. 
property embarked in enemy's trade, 47 
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ENEMY CHAEACTER— conto««ef. 

establishment for trade in enemy's cotmtry, 48 

in neutral coimtry, ib. 
residence of agent in enemy's country, ib. 
Mr. Justice Story's account of the law, ib. 
attaching stib modo only, 51 
of property, cannot be changed during voyage, 80 
or at election of neutral or friend, ib. 

EVIDENCE. Ship's papers the primary evidence as to violation of 

blockade, 167 
parol, except imder circumstances of suspicion, not allowed, 

168 
to acquit or condemn must come from ship's papers, 181 
from ship's papers defective, time allowed for affidavits, 182 
sentences of Admiralty Court conclusive, 185 

FLAG. Sailing imder enemy's flag or passport illegal, 73 
confers nationality on the ship, ib. 
otherwise with the cargo, ib. 

distinction taken in English Courts between ship and cargo, 75 
identified imder American rule, ib, 
American rule as to insurance, 76 
not, however, conclusive as to nationality, 77 
varied by treaty, ib. 
evidence of nationality of a public ship of war, 89 

FOEEIGN DECISIONS ON LAW OF NATIONS, weight 
allowed to, 166 

FREIGHT allowed as a rule to neutral carrier of enemy's property, 
101 
exception to this rule ; cases of fraud, &c., ib. 
forfeited in cases of contraband^ where owners of ship and 
cargo different, 113 

GROTIUS, his opinion on contraband of war, 93 
on the object of blockade, 122 
definition of blockade, 128 

HAUTEFEUILLE : his opinion on the right of search, 3 
on contraband of war, 95 
on seizure of vessels violating blockade, 150 

HEFFTER, his opinion on trade with an enemy, 71 
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INSUEANCE of enemy's property illegal, 64 
unless where there is a licence, ib, 
on behalf of an alien before he became an enemy, 67 
void under American rule, when vessel sails imder enemy's 

licence, 76 
of a ship, how affected by simulated papers, 87 
voyage not covered by policy, where goods destined for an 

enemy's port, 106 
insurable interest in prize of war, 193 

IN TRANSITU^ hostile property assigned cannot be protected 
from capture, 77 

character of the ship cannot be changed, 78 

although she may not have reached her original port of destina- 
tion, ih. 

as when she has come into the possession of a neutral trans- 
feree, lb. 

hostile character cannot be altered during voyage, 80 

or at election, ih, 

right of stoppage vested in captors, 81 

exception when transaction arose in time of peace, ih. 

otherwise if contract founded on contemplation of war, 82 

JURISDICTION, exemption of public ships from, save that of their 

own State, 11 
over private vessels at sea, that of the flag of her State, 6 
over private ship,, that of the State into whose harbour she has 

come, 6, 13 
to be exercised by the State alone in matters of peace and war, 

65 
conflict of, as between neutral and belligerent Prize Court, 207 

JUS POSTLIMimi, 34 

when justifying, in the opinion of Chief Justice Marshall, resti- 
tution of captured property, 43 



KENT, CHANCELLOR. His opinion on trading with the enemy, 

62 
on accidental dispersion of blockading force, 131 
on attempt on the part of neutral subject to violate blockade, 

171 
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LAW OF NATIONS. Foreign decisionB on, weight allowed to, 
166 

LICENSE to trade with enemy a high act of sovereignty, 69 
mode in which expressed not material, tb, 
legal result of, tb. 
l^alises the commerce itself, 69 

granted by Great Britain daring the Russian War, 1854, 70 
operation of, as sancuoning trade with the enemy, tb. 
to break blockade, as to effect of, 160 
receive a liberal construction in &vour of neutrals, 163 
practical effect of, during Russian War, 164 

LIENS, equitable, disregarded by captors, 79 

MARSHALL, MR. JUSTICE. His opinion on enemy character, 
41 
on provisions, when contraband of war, 104 
on effect of sailing for a blockaded port, 143 

NEUTRALS, RIGHTS OF. See Blockade— Contraband of 
War — ^Visitation and Search. 

goods of, on board enemy merchant ship, 18 
on board belligerent armed ship, 20 

conflict of law on this point, 21 

papers necessary to siistain a ship's neutrality, 83 

commerce of with belligerent not an offence against interna- 
tional law, 116 

tmless where specific treaty engagements exist, ib. 

extent to which such commerce is unlawful, ib. 

opinions of Kluber and Ortolan, 118 

representative of in blockaded port, 132 

Sovereign, responsibility of as regards contracts, distinct from 
subject, 177 

where neutral State may interfere between beUigerents, 203 

equipment in violation of rights of, 206 

property captured in violation of rights of, 207 

their rights and duties ; examples of, 209 

qualified or conventional neutrality, 211 

PAPERS, SHIP'S, what necessary to support character for neu- 
trality, 83 
concealment justifies carr}'ing in for adjudication, 84 
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PAPERS, SlllP'S—continued. 

though not absolutely condemnation, ib, 

provision of treaties on the subject, ib. 

spoliation of, cause of suspicion, 86 

decisive of nationality, 87 

simulated, do not' amount to breach of neutrality, ib, 

false, in carriage of contraband of war, entails confiscation, 108 

the primary evidence in prize law, 167, 181 

defective as showing neutrality, affidavits may be sent, 182 

PARTNERSHIP suspended by breaking out of war, 65 

PRE-EMPTION, RIGHT OF {droit d^achat), in case of contia- 
band, 114 
principle on which price is calculated, 115 
good faith necessary to give a right to, ib, 

PRINCIPAL AND AGENT. The master is agent of the owners 

of the ship, 155 
but not of the cargo unless expressly so constituted, 156 
where owners of cargo bound by act of agents in a blockaded 

port, ib, 
relation of, raised by presumption of law where the master is a 

wrong- doer, 160 

PRIVY COUNCIL, Judicial Committee of, 215 

PRIZE. See Capture — Court of Admiralty. 

practice in cases of, previous to Prize Acts (17 & 18 Vict. 

c. 18), 168 
general procedure in cases of, as stated by Lord Mansfield, 180 
proceedings must be in the State of the captor, 181 
mode of procedure in Great Britain, 183 
operation of sentences in rem, 185, 212 
title of purchaser not complete until sentence, ib, 
nature of the possession by Government of captor, 186 
a creature of the Crown, ib, 

grant by the Crown may be accompanied by limitations, 187 
title to, rests on capture, 189 
the subject of occupancy, ^wre belli, ib, 
title to, only questioned between third parties, 189 
opinions of Chancellor Kent and Bynkershoek, 190 
neither the " twenty-four hours' possession," nor the perductio 

infra prcesidia, necessary, 191 
there must be condemnation by a competent Court, 192 
title to, after sentence relates back to capture, 193 
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TJilZE'-contimied, 

Court of, cannot sit in the dominions of neutral, 194 
constructive possession, by being in the ports of an ally, 195 
adjudication on prize lying in neutral waters, 196 
opinions of Hautefeuille and Sir W. Scott, 197 
difference of opinion in America and in England on the ques- 
tion, 199 
where neuti-al Power may interfere in cases of, 202 
conflict of jurisdiction as between neutral and belligerent Prize 
Court, 207 

PROVISIONS, when contraband of war, 94 

opinions of Vattel, Hautefeuille, and Ortolan on this point, 94, 
95 

SEA, freedom of, 1 

Selden's treatise respecting the, ib. 
Grotius' " mare liberum," ib, 
cannot be reduced into possession as a subject of property, ib, 
independence of nations on the sea in time of peace, ib, 
jurisdiction of nations at sea confined to its own subjects, in 

public and private vessels, 2 
independence of nations on the high seas narrowed by custom, 
and the rights of belligerent States, ib, 

SHIPS. See Papers. 

private ship amenable to the jurisdiction of the State under 

whose flag she sails, G 
no part of the territory of the State of her owners, ib, 
private, in harbour, subject to the jurisdiction of the local 

State, ib, 
distinction between public and private, 11 
public, exemption from visitation and search, ib, 

and from any jurisdiction but that of their own State, ib, 
exemption from civil process, ib, 
otherwise in the case of private vessels, 13 
papers necessary to sustain character of neutrality, 83 
concealment of papers justifies captmre, and adjudication, 84 
though not absolutely condemnation, ib, 
public, nationaHty ascertained by flag and commission, 89 
public, of neutral has no right to enter a blockaded port, 

132 
sale of, to 3 Qeutral after commencement of blockade, illegal, 

149 
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STATES, SOVEREIGN, theoretical equality of, 2 
unless by virtue of express treaty stipulation, tb, 
general sovereignty of within cannon shot of their shores, 4 
permitted to determine how far trade with the enemy may be 
carried on, 55 

STORY, MR. JUSTICE, his view of enemy character, 49 
of trade with an enemy, 58 

on production and examination of ship's papers, 86 
on the law of contraband, 101 

on violation of blockade by subject of neutral State, 170 
as to interference of neutral with belligerent parties, 203 

TERRITORALITY in connection with the principle that the flag 
of a neutral State cover the goods of a belligerent, 5 
principle of, at variance with public law, ib. 
inconsistencies of the doctrine, ib, 
opinion of Mr. Manning, ib. 
especially as affecting contraband of war, 6 
and the right of blockade, 7 

TRADE WITH THE ENEMY. See Enemy Characteu and 
DoMiciL — Contract Licence. 
inconsistent with a state of war, 53 
view of Sir W. Scott, ib. 
of Bynkershoek, 54 

interdicted by public, and not only by maritime law, ib, 
unless by direct permission of the State, 55 
cannot be sustained by contract, 56 
opinion of Mr. Justice Story, 58 
independent of the character of the trader, 61 
definition of the term, 62 
Chancellor Kent's view, ib, 
contracts with the enemy void, 64 
insurance of enemy's property illegal, ib, 
imless where there is a licence, ib. 
intention to trade must be manifested by act, 67 
license to trade a high act of sovereignty, 68 
opinion of Wheaton as to the strictness of the rule, 69 

" TRENT," case of the packet-ship, 112 

VISITATION AND SEARCH incident to a state of war, 2, 8 
opinions of llautefeuille, Ortolan, Wheaton, &c., 3 
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VISITATION AND SEARCH— cowf«nwec/. 
cannot be exercised in time of peace, ib, 
except by virtue of treaty stipulation, 3 
its connection with the principle of territorality, 5 
object of its exercise, 7 
its connection with the doctrine of maritime capture, ib. 

and vnth the maxim " free ships make free goods," 8 
its exercise taken for granted by treaties and writera on the 

law of nations, ib. 
cannot be questioned by neutral States, 9 
limitation on its exercise ; treaty stipuhitions, 10 
vessels under convoy, ib. 
public ships of war, 11 

no direct decision in English Courts on this point, ib. 
principle on which the exemption of ships of war rests, 12 
rests not on absolute sovereign right, but on principles 

of public convenience and the comity of nations, ib. 
exemption of public ships of war may be withdrawn upon 

notice, ib. 
consequences of such withdrawal, ib. 
neutral vessels bound to submit to, 14 
resistance to, by neutral vessel followed by confiscation, 15 
opinion of Vattel on this point, 16 

by enemy merchant vessel, justifiable, 19 
by neutral ship which sailed prior to hostilities, 20 
of goods of a neutral merchant on board an armed belli- 
gerent, ib. 
conflict of opinion on the subject as between the Courts in 
England and the United States, ib. 
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